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KNOWLMAN v. BLUETT. 1873 

StatiUe of Frauds^ a, 4 — Agreement not to be performed within a Tear — Cfoniract ^' 
for the Support of Illegitimate Children — Annuity — Amendment of Claim, 

The defendant, who was the father of seyen illegitimate children of the plaintiff, 
agreed with her yerhally to pay her 300?. per annnm hy equal quarterly instal- 
menta for so long as she should maintain and educate the children. At the time 
of the making of the promise the eldest child was about fourteen years old : — 

Held, that this agreement was not one " not to be performed within a year from 
the making thereof," within the meaning of the Statute of Frauds, s. 4, and was 
therefore binding, though made by parol only. 

Per Bramwell and Pigott, BB. : — the agreement was one which might at any 
time have been terminated by either party giving notice to the other. 

The claim in a declaration may be amended, under the Common Law Procedure 
Act, 1852, s. 222, by the judge at the trial. 

Deolabation that the plaintiff, being sole and unmarried, was 

seduced by the defendant^ by means whereof she became the mother 

of an illegitimate child; that she afterwards became the mother of 

six other illegitimate children by the defendant, and thereupon *' in 

consideration of the premises and that the plaintiff would, at the 

request of the defendant, take, and continue to take the sole charge 
Vol. IX. B 8 
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1878 of the said children, and supply them with such things as should 



Kkowlman be necessary for their care and nurture, and for their use and bene- 
Bluett. ^^» ^°^ educate, and find and provide for the education of the said 
children, the defendant promised the plaintiff that he would pay 
the plaintiff an annuity or sum of 3002^ per annum for and during 
a term which has not yet expired/' the said annuity to be paid in 
four equal quarterly payments on the usual quarter days '^ in each 
and every year during the term aforesaid ;" that all conditions, &c. 
were fulfilled, yet the defendant discontinued the payment of the 
said sum, and two years arrears were due and unpaid. The claim 
was for 600Z. 
Flea (among others), denying the promise. Issue. 
At the trial before Kelly, C.B., at the Devon Summer Assizes, 
1873, it appeared that the defendant was the father of seven ille- 
gitimate children of the plaintiff bom between the years 1851 and 
1865, and^ according to the plaintiff's evidence, at a conversation 
which took place at some period before the year 1866, when the 
plaintiff and defendant finally separated, the defendant said, '^ I 
shall merely give you sufficient to bring up the children properly. I 
wiU give you 3001. a year to keep the children." The plaintiff's 
brother stated that when the separation took place the defendant 
told him he would allow the plaintiff 300Z. a year for the education 
and support of the children until he could afford to put down a 
sum of money ; and in an unsigned letter written by the defendant 
to the plaintiff on the 18th of February, 1866, he wrote, '' I have 
always told you I would give you 3002. per annum whilst I have 
it in my power, until I can give you a fixed sum which I am 
working hard to get matters settled so as to put it in my power to 
accomplish." The defendant paid several instalments of the annuity, 
but having become dissatisfied with the mode in which his children 
were being brought up, had, since Michaelmas, 1870, discontinued 
his pajrmentSy and the plaintiff now sought to recover two years and 
a half arrears. It was objected on behalf of the defendant that 
the promise established by this evidence should have been in 
writing, signed by the defendant, to satisfy the 4th section of the 
Statute of Frauds (29 Car. 2, c. 3), which enacts (among other 
things) that no action shall be brought to charge any person " upon 
any agreement^ that is not to be performed within the space of 
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•one year froni the making thereof unless the agreement or some 187S 



memorandum or note thereof shall be in writing, signed by the kkowlmah 
party to be charged therewith, or some other person thereunto by bldbtt 
him lawfully authorized." The learned judge overruled the objec- 
tion, and upon its appearing that at the time of action brought 
two and a half years of the annuity were in arrear, and not two 
years, for which alone the claim in the declaration was originally 
made, amended the claim from 600Z. to 750£, and directed a 
verdict for the plaintiff for the latter sum. Leave was reserved 
to move to enter a nonsuit, if the Court should be of opinion that 
there was no evidence to go to the jury in support of the promise, 
or to reduce the damages to 600?., the amoimt originally claimed, 
if the (Tourt should be of opinion that the claim could not be 
amended. 

(kley Q.O. {Arthur Charles, with him), moved accordingly. First, 
the contract proved was not in the contemplation of either party 
to be performed within the year ; and that it was to extend beyond 
that period appears from its whole tenor. It must therefore be 
in writing. 

[Bbahwell, B. In 8aueh v. Strawbridge (1), it was held that 
a contract to maintain a child at the defendant's request for so 
long as the defendant should think proper, need not be in writing.] 

That was an undertaking revocable at the defendant's pleasure. 
Here, having regard to the ages of the children, both parties 
must have contemplated a period beyond a year. The children 
were all young and for years would be unable to maintain them* 
selves. In Farrington v. Danohoe (2), it was held that a parol 
promise to maintain a child, known to be about five years old, 
until able *' to do for herself^" was ^within the statute, although 
the child might die within the year. A contract for the pay* 
ment of an annuity for life must be in writing, though it may 
determine within the year by the death of the annuitant : Stoeet v. 
Lee. (3) In Dobeon v. CMs (4), a verbal contract of service for 
more than one year, though determinable by either party within 
the year by a three months* notice, was held to be invalid, and 

(1) 2 C. B. 808 ; 15 L. J. (C. P.) 170. (3) 3 M. & G. 452. 

(2) It. Rep. 1 C. L. 675. (4) 1 H, & N. 81 ; 26 L. J. (Ex.) 267. 
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. 1873 Pollock, G.B^ says in his judgment (1), " In my opinion this con- 
Knowlman tract is not the less within the statute, because it is liable to be- 
B v^rx defeated within the year/' There is no distinction between the 
case of a contract defeasible by the act of the parties and by death. 
Secondly, as to the reduction of damages, the judge had no power 
to amend the claim. Sect 222 of the Common Law Procedure* 
Act, 1852, does not apply. An amendment of the daim is not a 
''defect or error" within the meaning of that section. 

Bbamwell, B. I am of opinion that this rule should be refused*. 
A promise of some sort, it is admitted, was made by the defendant, 
and the first question is what that promise was. It appears to me 
that it was a promise to pay the plaintiff at the rate of 300L per 
annum, payable quarterly, so long as she should maintain the 
defendant's children. The sum may be called an " annuity," but 
really the engagement was one not binding on either party for any 
definite space of time. The defendant might, in my opinion, have 
said to the plaintiff at the end of any particular quarter — ^I will 
not say without, perhaps, giving a reasonable notice — ^' I shall no 
longer contribute to or provide for the maintenance of the children. 
I shall maintain them no longer." It seems to me impossible to 
hold that the defendant was bound for an indefinite time, and that 
so long as the children remained with the plaintiff, no matter what 
their ages or position might be, he was to be liable to pay this sum 
of 3001 every year. I cannot think that if, for example, he had 
become a poor man, or if the children had become able to maintain^ 
and were maintaining themselves, he would not have been at 
liberty to withdraw from his engagement. Again, the contract, if 
binding upon him for all time, would also be binding upon the 
plaintifil But I cannot conceive for a moment, upon the case before 
us, that the plaintiff was bound to continue to maintain and educate 
the children for any definite period. At any time she might have 
declined to continue to do so ; and on the other hand the defendant 
at any time would have been at liberty to terminate his liability. 

If, then, this be the correct view of the promise proved at the 
trial, it is manifest that it is not within the Statute of Frauds, s. 4.. 
It might have been performed within the year, although, no doubt, 

(I) 25 L, J. (Ex.) at p. 268. 



VOL. IX.] MICH. TERM, XXXVH VICT. i 

both parties expected it would last longer than the year, and upon 1873 
this ground alone I think the rule should be refused. Knowlmav 

But» further^ I think that the plaintiff could have recovered if bl^t. 
the declaration had contained a count alleging that at the 
defendant's request she had maintained these children upon the 
terms that he should pay her at the rate of 8002. a year. In l^nuih 
Y. Strav^tridge (I), Tindal, C.J., expressed an opinion that the 
Statute of Frauds did not apply to an executed consideration. The 
ether jndges in that case neither assented to nor dissented from 
that proposition, and I do not desire to raise a discussion upon it 
now. I think that» whether it be law or not, the plaintiff here 
might have succeeded, in the yiew which I take of the evidence, . 
upon such a count as I have suggested. This reduces the ques- 
tion before us to one of pleading. Upon the general question of 
the defendant's liability I have intimated my opinion that he is at 
liberty to withdraw from his obligation if he think fit, either at the 
end of any quarter or upon a reasonable notice ; but as far as this 
action is concerned he is, in my judgment, liable to the plaintiff. 

As to the amendment, I think my Lord was right in making it. 
The 222nd section of the Common Law Procedure Act does not 
deal with questions of variance only, but enables a judge to make 
any amendment necessary for determining the real controversy 
between the parties. I am of opinion that a claim may be amended 
under the terms of this section, which was purposely framed by the 
late Mr. Justice Willes and myself in the most comprehensive words 
which could be used. 

PiooTT, B. I am of the same opinion. The effect of the con- 
tract has been, I think, rightly stated by my Brother Bramwell. 
No time is fixed during which the defendant's undertaking is to 
continue^ and, that being so, the language used by Best, G.J., in 
Weds V. Eorton (2) is applicable. *' The plain meaning of the 
words (of the statute)," he says, '^ is confined to contracts which 
are not to be carried into execution within the year, and does not 
extend to such as may by circumstances be postponed beyond that 
period ; otherwise there is no contract which might not fall within 
the statute." And it seems to me the necessary consequence of 

(1) 2 C. B. 808 ; 15 L. J. <a P.) 170. (2) 4 Bing. 40, at p. 43. 
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1878 this interpretation of the contract is that it is competent to either 
Knowlman" party to put an end to it at any time. For instance, if the- 

^ J^ defendant had become straitened in circumstances, or desirous of 

maintaining his children in some other manner than by paying- 
the plaintiff for their maintenance, he might have said, " I will 
no longer. go on on the old footing; I will pay the annuity no- 
longer;** and on the other hand the plaintiff might at any 
moment have declined to continue to* keep the children. 

There remains the question of the amendment, as to which I 
agree with what has been said. I think it dear that under the 
222nd section of the Common Law Procedure Act, 1852, my Lord 
had power to amend the claim. 

EjsIiLT, C.B. I retain the opinion upon this case which I enter* 
tained at the trial, and think there should be no rule. I forbear 
to pronounce any opinion as to whether it was competent to either 
party to determine this contract at his or her pleasure. The con-% 
tract proved was a contract to pay the plaintiff 75Z. a quarter so 
long as she should maintain the children, of which the defendant 
was the father. The declaration speaks of the sum to be paid a& 
an *' annuity," and in one sense it may be called an annuity. But 
it is not necessarily to be paid annually, nor is it necessarily to 
continue for an entire year, still less for a number of years. Th& 
engagement is to pay the plaintiff at the rate of 3007. a year sa 
long as the plaintiff should perform the condition upon which the 
payment was to be made. Under these circumstances the language 
of Best, C. J., in Wdls y. Horton (1), and the decision of the Court 
of Common Fleas, in Soutch y. Strawbridge (2), seem to me to be 
in point and to goyem this case. 

With regard to the amendment, I am clearly of opinion that I 

had power to make it. It was necessary for the determination of 

the real question in controversy, and strictly within the words of 

the 222nd section of the Common Law Procedure Act, 1852, to- 

which my Brother Bramwell has referred. 

Bvile refiMed. 

Attorneys for defendant : Wedlake & Letts^ for JS. O. Edmonds^ 
Plymouth. 

(1) 4 Bing. 40, at p. 43. (2) 2 C. B. 808 ; 15 L. J. (C. P.) 170. 
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DAWSON ATO Ototbs v. LORD OTHO FITZGERALD. 1873 

Landlord and Tenani — Agreer/ient to pay Compenaation for Damage from ^' 
Ground Game -^/' Fair and ReaiwnabU Compensaiion^* — ArhUratUm 
Clause, 

The defendant agreed with the plaintififsy his landlords, that he would keep 
upon the premises demised such a number only of hares and rabbits as would do 
no inJTuy to the trees or plantations of the plaintififs, or their growing crops, or 
the growing crops of their tenants, and in case he should keep such a number as 
Bhoold do injury, would pay the plaintififs a fair and reasonable compensation. 
In an action brought for breach of this agreement, .the defendant pleaded that 
" one of the terms of the tenancy was that, in case of any such injury, the de- 
fendant would pay a fair and reasonable compensation, the amount of such com- 
pensation, in case of difference, to be referred to two arlntrators or an umpire ; 
that a difference arose, and that no arbitrators or umpire were appointed, and no 
award made." On demurrer:— 

Heldf a good plea. 

Deglabation, that the plaintiffs demised to the defendant a 
messuage and lands called West Park, with liberty of shootings 
Imnting, &c., over certain manors upon the terms, amongst others, 
that the defendant would daring his tenancy keep, or cause to be 
kept and encouraged, such a number only of hares and rabbits 
upon the said manors as would do no injury to the trees^ woods, 
underwoods, and plantations belonging to the plaintiffs, or to their 
growing crops, or to the growing crops of any of their tenants or 
farmers ; and that in case the defendant should keep, or cause to be 
kept or encouraged, such a number of hares and rabbits upon the 

said manors as should injure the trees, &c., belonging to the 
plaintiffs, or their growing crops, or the growing crops of any of 

their tenants or farmers, the defendant should and would pay the 
plaintiffs, or their tenants or farmers, a fair and reasonable com- 
pensation for such injury ; that all conditions, &c, were fulfilled, yet 
the defendant did not during his tenancy keep, or cause to be kept 
or encouraged, such a number only of hares and rabbits upon the said 
manors as would do no injury to the trees, &c., belonging to the 
plaintiffs, or to their growing crops, or to the growing crops of any 
of their tenants or farmers, but kept such a number as did great 
injury to such trees, &c, and although frequently requested so to do, 
would not pay to the plaintiffs, or to their tenants or farmers, or 
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1878 any of them, a fair and reasonable, or any, compensation for such 
Dawbon injory. 
FiTzoER LD ^^®* • ^^* ^°® ^^ ^^^ terms of the said tenancy was, that in 
case any such injury should be done by the defendant, he would 
pay a fair and reasonable compensation for the same, the amount 
of such compensation, in case of difference, to be referred to the 
arbitration of two arbitrators, one to be chosen by the plaintiffs 
and the other by the defendant, the said arbitrators, when chosen, 
to agree upon and nominate an umpire, and the decision of such 
arbitrators or umpire to be binding and conclusive on the plaintiffs 
and the defendant ; that a difference arose as to the amount of 
compensation, and. that no arbitrators have been appointed, nor 
any award made. 

Demurrer and joinder. 

Nov. 19. Kinffdon, Q,0. (Arthur Charles with him), in support 
of the demurrer. The arbitration clause is collateral, and is not 
pleadable in bar to an action on the agreement to encourage only 
such a number of hares and rabbits as would do no injury, or else 
to pay a *' fair and reasonable " compensation. If an arbitration be 
a condition precedent to bringing the action, no effect is given to 
the word ^' reasonable," and the defendant would be bound to pay 
whatever was awarded, reasonable or not A cause of action 
accrued upon the occurrence of the injury. The defendant agreed, 
without qualification, only to encourage so many hares and rabbits 
as would do no injury. Suppose the arbitration clause had been 
in a different instrument, or in a different part of the same instru- 
ment, it could not have been contended that it was pleadable in 
bar, and it can make no difference that it follows immediately after 
the words binding the defendant either to do no injury or to pay 
compensation. The case falls within the principle recognised by all 
the judges in EBioUr. Boyal Exchange Assurance Company (1), and 
expressed by Bramwell, B., in Tredwen v. Halman (2), in these 
words : — *' If a tenant covenants that he will cultivate the demised 
premises in a husband-like manner, and also covenants that if any 
dispute shall arise in respect thereof it shall be referred to arbitra- 

(1) Law Rep. 2 Ex. 237. 
(2) 1 H. & C. 72, at p. 79 ; 31 L. J. (Ex.) 398. 
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tion, an action may nevertheless be maintained ; but where the 1873 
covenant is to pay such damages as shall be ascertained by an dawson 
arbitrator, no action will arise until he has ascertained them." yjtzqwljjj}. 
In this case there is an absolute covenant. 

It may be said that both parties intended arbitration in case of 
dispute. If that be so, and a judge at chambers deems it a proper 
ease for a stay of proceedings under the Common Law Procedure 
Act, 1854, 8. 11, the defendant can compel a reference, but an arbi- 
tration clause cannot oust the jurisdiction of the courts (see 
Co. Litt. 536) ; and iu considering whether it is pleadable the inten- 
tion of the parties is not to be considered unless it is clearly 
expressed, as in Scott v. Avery (1), that the reference is to be a 
condition precedent to the liability to pay. In Boper v. Lendon (2) 
a similar stipulation to the present was held no bar. 

B. E. Turner (Sir J. B. Kardahe^ Q.O., with him), contra. The 
question is one of construction. It may be conceded that whatever 
the parties intend they cannot oust the jurisdiction of the courts by 
an arbitration clause ; but they can enter into an agreement under 
which no liability arises until an arbitration takes place. In Scott 
V. Averif (1) the parties expressly stipulated to this effect, and in 
this case the agreement, properly construed, is that the defendant 
will only pay whatever upon an arbitration is certified to be a fair 
and reasonable compensation. The arbitrators are made the judges 
of what is reasonable, and no liability to pay arises until they have 
assessed the amount. Elliott v. Boyal Exchange Assurance Com- 
pany (3) is an authority for the defendant, the majority of the 
Court holding that the arbitration clause there was a bar. Again, 
the plea is good as an argumentative traverse of the agreement 
alleged in the declaration. 

Kingdon, Q.O., in reply. ^^ ^^ ^^ 

Nov. 22. Kelly, C.B. I think the defendant is entitled to the 
judgment of the Court ; and except for certain expressions of 
judicial opinion, founded upon the dictum of Lord Coke, which has 
been referred to, I should have deemed the point a clear one. The 
covenant, or rather agreement, declared upon is contained in a 

(I) 5 H. L. C. 811. (2) 1 E. & E. 825 ; 28 L. J. (Q. B.) 260. 

(3) Law Rep. 2 Ex. 237. 
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ig73 single sentence, and by it the parties have, in my opinion, bound 
DAWBoii themselves to put arbitrators in the place of a jury in case of a 
P ^- dispute, and to leave it to them to say what is a '^ fair and reason- 
able " compensation. 

The ground of the argument for the plaintiff is, that the effect 
of holding this clause a bar will be to oust the jurisdiction of the 
courts of law, and the high authority of Lord Coke is relied on 
as shewing that the courts cannot by agreement be deprived of 
their jurisdiction. Now unquestionably that was the law at one 
time, and I lament that it should have been so, for it certainly 
seems to me highly inconvenient that an agreement to pay damages, 
and at the same time an agreement to refer to arbitration what 
those damages should be, should be held to be collateral agree* 
ments, so that at one and the same moment two actions might be 
proceeding, the one for breach of the agreement to pay, and the 
other for breach of the agreement to refer, in each of which the 
damages recovered might be different. However, where the two 
agreements were contained in different instruments, or in different 
parts of the same instrument, that inconvenience did arise. But 
here I do not think it does ; for the agreement alleged on thi& 
record is one and indivisible to pay what may be awarded, and 
until an award has been made, I do not think there is any liability* 
It is suggested that there are no negative words in this case, as in 
8ooU V. Avery (1) ; but I do not think it necessary that there 
should be any where by clear implication the arbitration and award 
are a condition precedent to liability. 

BaikHWELL, B. There is, or ought to be, no doubt as to the 
principle upon which we ought to decide this case; and, if I 
may say so, I cannot state it more concisely than in the words 
which I used in Tredwen v. Bolman (2), and to which Mr. Eingdon 
has referred. If there be a covenant to pay in a certain event, 
and a separate and collateral covenant that in case of difference 
that difference shall be referred to arbitration, the two are dis* 
tinct from each other, and one may be broken whether the other 
be broken or not ; and it is no matter whether the two covenants 
are in different deeds, or in the same deed at different parts of it, 

(1) 5 H. L. C. 811. (2) 1 H. & C. 72, at p. 79 ; 31 L. J. (Ex.) 398. 
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or following each other consecutively. If^ on the other hand, 1873 
there is only a covenant to pay whatever upon arbitration shall be DAwaoN~ 
found to be due, then no action can be maintained until the arbi- Fi„Qj[',j^^n 
tration has taken place. Now for a long series of years it has 
been held, and, as I ventiure to think, properly and reasonably, 
that a collateral agreement to refer shall be no answer to an action 
upon an independent covenant to pay money ; nor did the decision 
in Scott V. Avery (1) at all interfere with the law as it then stood. 
I can conceive many cases where it would be very unjust to allow 
a defendant to defeat an action for breach of covenant by setting 
up an arbitration clause in bar. He might thus be enabled, when 
perhaps the matter really in dispute was a small one, to delay its 
settlement for a long time, and succeed in entangling a plaintiff in 
a long and expensive arbitration. There was, in my opinion, 
nothing unreasonable in a law which said, and says, that this 
should not be done, but that the defendant should be left to get 
what damages he could — they might be nominal — ^for the breach 
of the agreement to refer. And now, at any rate, the defendant 
does not suffer any hardship, nor is the intention of the parties 
defeated ; for if he chooses to apply to a judge, and if the judge 
thinks the case a proper one for arbitration, an order to stay pro- 
ceedings would be made under the Common Law Procedure Act, 
1854, s. 11. But it is by no means a matter of course to stay pro- 
ceedings under that section, and I have myself sometimes refused 
to do so where it has seemed to me that the arbitration is only being 
sought for to cause the plaintiff needless expense and trouble. 

With regard to this particular plea, I think it bad, for two 
reasons. First, I think there is a separate covenant or agreement 
by the defendant to encourage only so many hares and rabbits as 
would do no injury, and that he has committed a breach by 
keeping more. That is a separate cause of action in my opinion, 
and one in respect of which, supposing the act were done wilfully, 
vindictive damages might very possibly be given. Then the agree- 
ment goes on to provide, that in case the defendant should keep 
such a number as should injure the trees, &c., of the plaintiffs, or 
their growing crops, or the growing crops of their tenants or 
fetrmers, he should pay a ^*fair and reasonable '' compensation. It 

(1) 6 H. L. C. 811. 
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1873 may be said, therefore^ that the defendant's agreement is not that 
Dattson he will not keep an excessive nnmber of hares and rabbits, but that 
FxTZGEBALD. ^ ^^ ^^^^ ^^ ^^ V^Y componsation ; bnt even assuming this to be 
the true construction of it, how is the plea an answer to the breach ? 
Mr. Turner, who argued the case with his usual clearness, says 
that the plea is really good as a traverse of the agreement ; in 
other words, that the promise in the declaration is not properly 
stated, and if his view of the agreement is correct, he is right. But 
what does the agreement mean ? If it were simply that the defend- 
ant was to pay such damages as nught be fixed by arbitration, then 
the plea is good. But it is not so. The agreement is, that in case of 
injury a ^* fair and reasonable '* compensation is to be paid ; yet, if 
the defendant is right, the payment of a reasonable sum would be 
no answer to the action, because the plaintiffs might say, ** We never 
promised to take a reasonable sum, but only whatever the .arbiti*a- 
tors, in case of difference, might find to be a proper compensation." 
My own opinion, therefore, is that the plaintiffs are entitled to 
judgment, first, because I think there is an absolute agreement not 
to encourage hares and rabbits in such numbers as to cause injury ; 
and, secondly, because I think there is an absolute agreement to 
pay what is fair and reasonable, with a collateral agreement that 
if the parties differ there shall be a reference. The only effect of 
this collateral agreement is to give the defendant a right to apply 
for a stay of proceedings under the Common Law Procedure Act, 
1854, s. 11. But although this is my opinion, as my Lord and my 
Brother Pigott take a different view of the agreement, I do not 
desire formally to dissent from their judgments. 

Pigott, B. I agree with my Lord that the defendant is entitled 
to judgment. The doctrine that parties cannot agree to oust the 
jurisdiction of the courts must be taken with the modifications 
created by recent decisions, of which Scott v. Avery (1) is the 
principal. In each case I think we ought to consider what is the 
real intention of the parties as disclosed upon the face of the agree- 
ment ; and reading this record I come to the conclusion that the 
real agreement was, that in case of injury occurring from over- 
encouragement of ground game, the defendant should pay what* 

(1) 5 H. L. C. 811. 



VOL. IX.] MICH. TEBM, XXXVH VIOT. 13 

ever the arbitrators should fix, and that that earn should be re- ^^78 

garded between the parties as a fair and reasonable compensation. Dawson 

In other words, he promised to pay what they, and not what a fitzqxsald. 
jury, should think fidr and reasonable. 

Judgment for the defendant. 

Attorney for plaintiffs : P. A. HanrM. 

Attorneys for defendant : Markby^ White, & Bwrra. 



THE MAYOR, ALDERMEN, AND BURGESSES OF KIDDERMINSTER v. N<>9. 14 . 

HARDWICK. 

Corparaiion— Common Seal — MuiualUy — Executory Contrctct — Part Perform- 

anee — BcUtfioation, 

The plaintiffs, a municipal corporation and local board, on the 17th of Jaly, 
caosed certain tolls to be pat up for letting by auction, under conditions by which 
the purchaser was immediately on the fall of the hammer to pay a month's rent 
in adyance, and to produce two sureties, who were forthwith to sign the conditions 
and a draft lease. 

The defendant was the highest bidder at the auction, and was declared the 
purchaser, and he paid a month's rent in advance, and signed an agreement to 
become leasee indorsed on the conditions ; but he did not then, nor at any subse- 
quent time, produce two sureties ; and the plaintiffs ultimately, in pursuance of 
the conditions, determined the contract and sold the tolls at a loss. 

The contract was not executed by the plaintiffs under their common seal, nor 
signed on their behalf by any person authorized under seal to do so. After the 
sale, the plaintiffs, on the 7th of August, by resolution, which was entered on the 
minutes under seal, adopted the report of a committee, to the effect that the tolls 
had been put up to auction, and that the defendant had become the putchaser at 
a rent of 3502. and had paid a deposit of 29/. Ss, 4d. Before this, howeyer, the 
defendant had, on the 4th of August, written to the plaintiffs saying that he could 
not carry out his contract, and asking for a return of the sum paid. 

In an action brought against the defendant to recoyer damages for the breach 
of his agreement to take the tolls : — 

J7eZ(f, that the contract was one that required to be made under the plaintiffs' 
common seal ; that not having been sealed by the plaintiffs, nor signed by any 
person authorized under seal by them to do so, the defendant was not bound by 
it ; that the payment of a month's rent in advance was not such a part per- 
formance as would have bound the plaintiffs in equity specifically to perform their 
agreement ; and that the resolution of the 7th of August (even assuming it to be 
a ratification under seal of the contract) came too late. 

Action against the defendant for refusing to take a lease of 
certain tolls according to his agreement with the plaintiffs. 
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1873 Flea, amongst others, denying the agreement. 

Mayor op ^^ ^^ ^^^ <^f ^^^ canse before Honyman, X, at the Worcester 

KiDDKR- Spring Assizes, 1873, the following facts were proved : — 

«. The plaintiffs had adopted the Public Health Act, 1849 (11 & 12 

Hardwtck 

' Vict c. 68), and the Local GoTemment Act, 1858 (21 & 22 Vict, 
c. 98), the corporation being (under s. 12 of the former, and 
ss. 12, 24 of the latter Act) the local board. Acting under the 
powers contained in s. 50 of the Local Groyemment Act, 1858, and 
the sections of the Markets and Fairs Clauses Act, 1847 (10 Vict 
c. 14), thereby incorporated, the plaintiffs had erected a market, 
and duly published a list of tolls. The market was opened early 
in the year 1872, and the plaintiffs had hitherto taken the tolls 
themselves by a collector. 

On the 17th of July, 1872, the markets committee (see 5 & 6 
Wm. 4, c. 76, s. 70) made a report to the town council, recom- 
mending that Messrs. Downton & Son should be directed to offer 
for sale by auction ** the tolls of the cattle and vegetable markets 
and weighing machine," and this report was adopted by the town 
council by resolution, which was entered on the minutes and sealed 
with the common seal. (1) 

On the 18th of July, premises described in the particulars of 
sale as '^the cattle and wholesale vegetable markets and weigh- 
ing machine, situate at Oaldwall, in the borough of Kidderminster 
aforesaid, the property of the corporation* and the tolls arising 
from the same," were accordingly put up to auction by Messrs. 
Downton & Sons, under conditions which were (so far as is mate- 
rial) to the following effect : 1. The highest bidder was to be the 
purchaser or renter of the tolls for one year from the 18th of July, 
with the option of extending the time for two years by giving the 
lessors three months' notice previous to the 18th of July, 1873 ; 
2. A lease was to be granted by the lessors on or before the 
17th of August, at the expense of the lessee, who was thereupon 
to be let into possession and receipt of the rents, dues, and profits 
from that time ; 8. The rent was to be payable monthly, in advance, 
the first payment to be piade to the clerk of the lessors^ or the 
auctioneer, immediately on the fall of the hammer, and on the 
lessee failing to make any such monthly payment^ or to perform 
(1) It did not appear when this entry was made and the seal afiSxed. 
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the oonditioius^ the rent already paid was to be absolutely forfeited 
to the lessors, and the lease so to be granted, or the present letting, 
was to be void at their option, and they were to be at liberty to 
enter into immediate receipt of the rents then due or to become due, 
or relet the same premises, or any part thereof, to any other tenant^ 
and all losses, costs, damages, and expenses attending the non« 
performance of the conditions, or otherwise in relation thereto, or 
to any such second letting, were to be made good by the de&ulter ; 
10. The lessee was on the fall of the hammer to produce two 
sureties (to be approved of by the lessors or their clerk) for the due 
payment of the rent and performance of the covenants to be re- 
served and contained in the lease, who should forthwith sign the 
conditions and the lease, a draft of which had been prepared by 
the town clerk and approved by the lessors. 

The defendant was the highest bidder, and the tolh were 
knocked down to him at the rent of 35CL, and he thereupon paid 
a month's rent and signed the following memorandum at the foot 
of the conditions : — 

'' I, the undersigned James Morton, do hereby, as agent for and 
on behalf of the Local Board of the Borough of Kidderminster, 
acknowledge that Thomas Hardwick has this day been declared 
the highest bidder for, and accordingly the farmer or renter of, 
the premises mentioned in^the particulars hereunto annexed, and 
the tolls arising therefrom, at the yearly rent of 35021, and that 
lie has paid into my hands 29Z. 3a. 4e2., as and for one month's 
rent in advance; and I hereby undertake that the said local 
board shall, on their part, fulfil the above-written conditions; 
and I, the said Thomas Hardwick, do hereby acknowledge that I 
am the farmer or renter of the same at the said yearly rent of 
3502., and I hereby agree to execute a lease containing the above 
and all other usual stipulations, and in all other respects on my part 

to fulfil the above-written contract ; and we and hereby 

agree to become securities for the said Thomas Hardwick for the due 
performance by him of the foregoing conditions and stipulations to 
be contained in the said lease, which we also agree to execute when 
prepared. As witness our hands this 18th day of July, 1872." (1) 

(1) It did not clearly appear whether this memorandum was signed by the 
town clerK 
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1873 No memorandam of the sale or letting was signed by the 

Mayob of auctioneer. 

MuriSra •"^^ defendant did not produce his snreties according to the 
«• conditions ; some time was given him by the town clerk for the 
purpose of doing so, but he failed to obtain any sureties ; and on 
the 4th of August he wrote to the town clerk, saying that he was 
unable to do so, and withdrawing from the contract^ and asking 
for a return of the rent already paid. 

Previously to this the keys of the market had been handed to 
the defendant by the person in charge of the market ; but this had 
been done in error, and contrary to the directions of the town 
clerk ; and it did not appear that actual possession of the premises 
had been taken, or any tolls received, by the defendant, who 
afterwards returned the keys. 

On the 7th of August the markets' committee reported to the 
town council that *' they had caused the tolls to be offered by 
public auction on the 18th Ji^^ly, when Mr. Thomas Hardwick be- 
came the purchaser for one year, with liberty to extend the time 
to three years upon notice, at the annual rent of 350/., and paid a 
deposit of 29Z. Sa. 4.d.^ which amount had been paid to the trea- 
surer ;" and this report was *^ adopted " by the council, and was 
entered on the minutes under seal. 

Afterwards, the defendant having failed to produce his sureties, 
the plaintiffs determined the letting, and relet the tolls by auction 
to another person at a rent of 250Z.; and they now sought to 
recover from the defendant the difference and the costs of the 
resale. 

At the trial it was objected for the defendant that the contract 
was one which required the seal of the plaintiffs ; that it was not 
so sealed, and that the defendant was therefore not bound. The 
learned judge left the question of damages to the jury (who found 
a verdict for the plaintiffs for 452.), and reserved leave to the 
defendant to move to enter a nonsuit or a verdict for him. 
^ A rule having been obtained accordingly, 

B. F. Wittiams (J. 0. QriffUs, with him), shewed cause. Although 
the auctioneer was authorized by the resolution of the 17th of July, 
which was under seal, to sell the tolls, it must be admitted that the 
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t>iily contract signed was that signed by the town clerk, and not 
by the auctioneer. But immediately after the auction a month's 
rent was paid by the defendant to the town clerk, and that sum 
was afterwards paid over to the treasurer of the plaintiffs, and 
tM^oepted and retained by them. This, coupled with the delivery 
of the keys, or even alone, constituted a part performance, which 
-would have entitled the defendant to maintain a suit for specific 
performance against the plaintiffs : Nunn v. Fabian (1) : and that 
being so, the objection of the want of mutuality is removed, and 
the defendant, who had signed an agreement to take the tolls, is 
bound: Eeelesiadical Commissioners v. Merral (2): Wood v. 
Tate (3) ; Doe d. Penninffton v. Taniere. (4) 

{Pollock, B. In all these cases there was an executed con- 
sideration, of which the party contracting with the corporation had 
taken the benefit Here the defendant has never had possession.] 

It is laid down in Eedesiastical Commissioners v. Merral (2) that 
it is enough if the corporation are equitably bound ; and here the 
plaintiffs were bound by accepting the month's rent in advance. 

[Pollock, B. How could the defendant have claimed specific 
performance, when he was never ready to produce his sureties ? 
He might perhaps have had a right to recover back the money paid, 
but he could not have enforced the contract as against the corpo- 
ration. 

PiGOTT, B., referred to Fishmongers^ Company v. Bcbertson* (5) ] 

If the defendant was not bound prior to the 7th of August he at 
least became bound then, for the corporation then ratified the con- 
tract by their resolution under seal. It may further be contended 
that the corporation, who are here acting as a local board, with 
power to erect markets and levy tolls, could contract without 
seal to let the tolls, this being one of the purposes for which they 
are established : South of Ireland Colliery Company v. Waddle. (6) 

Anslie and Maokey, for the defendant, were not called on to 
support the rule. 

Eelly, C.B. I tliink this rule should be made absolute, on the 
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1873 ground that there being no contract under the seal of the corpora- 
"^^ ^ tion, there was no mutuality, and that the plaintiffs cannot there- 
EiDDEB- f^^ maintain this action against the defendant [After stating 
V. the facts of the case the learned judge proceeded : — ] 

The only defence to the action which we are now called upon to 
consider is, that there was no agreement under the seal of the cor- 
poration, and therefore no mutuality. In answer to this it is con- 
tended that the auctioneer was authorized under seal to put the 
tolls up to auction ; but the contract was not signed by Downtou 
& Sons, the persons named in the resolution, but, if by any one^ 
only by the town clerk, who is an agent of the corporation for many 
purposes, but who had no authority to sign this contract unless 
expressly authorized under seal to do so. The corporation, there- 
fore, was not bound. 

But it is argued that, although there was no contract under seal, 
yet there was a part performance by the defendant ; that it was, 
therefore, competent to the defendant^ by filing a bill in equity, to 
enforce the performance of the contract by the plaintiffs, and then, 
on the authority of Ecdesiastieal Cammissionen v. Merral (1), it is 
contended that this gave a corresponding right to the plaintiffs to 
maintain the present action. I will obserre at once that if it had 
appeared in the present case, as in that case, that the contract 
had been performed and carried into effect by both parties, and 
that the plaintiffs had had the benefit of that performance, the 
defendant would no doubt haye been entitied to file his bill for 
specific performance. But the case just referred to, and all the 
other cases that have been cited, are cases where there has been an 
actual and de facto performance of the contract by one party of 
which the other party has taken, received, and enjoyed the benefit* 
And with respect to tiie case of Ecdesiastieal Commisdonen v. 
Merral (1), it must be observed, further, that it does not appear 
that the contract was treated as a binding contract for three 
years ; it was not held that a tenancy for three years had been 
created ; but as the corporation had handed over possession to the 
tenant, who had taken and retained it» and as the tenant had paid 
rent to the corporation, who had received it, it was held that there 
was a tenancy from year to year. It is further observed, in that 

(1) Law Bep. 4 Ex. 162. 
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case, by way of a sembley by Kelly, CJB., that '^ when an individtial 
contracts with a corporation in such a manner that the contract, 
though not nnder seal, may be enforced in equity against them, 
the indiyidual is bound at law by any stipulation by him, which is 
made in consideration of the liability so imposed upon them." 
And here, if there had been any part performance, of which the 
plaintiffs had taken the benefit, that might have entitled the 
defendant to file his bill, and so the plaintiffs might have main- 
tained the action. But let us see what is alleged as part perform- 
ance. The conditions proyided that, on the tolls being knocked 
down to the highest bidder, he should pay a month's rent in 
advance, and produce sureties, who should sign the lease. The 
defendant did pay a month's rent in advance, but he was not 
prepared with his sureties. Now the time to be looked at is the 
time of the alleged breach, and that time followed immediately 
on the knocking down of the tolls to the defendant. The question 
then is, whether at that time there was any part performance 
which would have entitled the defendant to maintain a bill for 
specific performance ? There was nothing until he should have 
performed the stipulation as to producing his sureties ; and though 
the matter remained in fieri for some time, still the breach, if 
any, was committed at the time of the knocking down, and was 
a continuing breach until the time expired for which indulgence 
had been granted, and when the final non-performance on the 
defendant's part took place. The question then is whether, during 
this time, it was competent to the defendant to file his bill. 
Clearly it was not so ; the payment was merely conditional and 
provisional, and the breach was finally made when the sureties 
were not, after the delay, brought forward. The defendant there- 
fore was not, at the time of the alleged breach, nor at any time 
before the alleged contract was finally broken, in a condition to 
enforce specific performance. 

Let us now look at Wood v. Tate. (1) There a corporation had 
made a demise for twenty-one years, which was not under the 
common seal, but under which the tenant had been let into posses- 
sion and had paid rent ; and the action was brought for a distress 
put in to recover arrears of rent, the plaintiffs denying the exist- 

(1) 2 B. & P. (N. R.) 247. 

C 2 3 



1873 



Matobof 

KjJfDKBL" 



V, 

Habdvick. 



20 



OOUBT OF EXOHEQUEB. 



[L.R. 



1873 



M^YOB OF 

KlDDEB- 

1IIN8TBB 

V, 

Habdwick. 



ence of a tenancy. Substantially^ the question was the same as 
in Ecdmastical Commissioners v. MerrcU (1), and it was held, and 
properly held, that there had been a part performance of which 
the corporation had taken the benefit^ and on that ground it was 
held that a tenancy had been created. That case is therefore no 
authority for the plaintiffs. 

But a more serious doubt has been raised in my mind by the case 
of Fishmongers* Company v. Robertson (2), where, upon a contract 
not under the seal of the plaintiffs, but of which the defendants 
had taken the benefit, the plaintiffs were held entitled to sue. In 
that case Tindal, C. J., delivers an elaborate judgment (3), in the 
course of which he says: ** Upon the general ground of reason and 
justice, no such answer (i.e., no such answer as the want of plain- 
tiffs' common seal) can be set up. The defendants having had the 
benefit of the performance by the corporation of the several stipu- 
lations into which they entered, have received the consideration for 
their own promise; such promise by them is, therefore, not nudum 
pactum: they never can want to sue the corporation upon the con- 
tract in order to enforce the performance of those stipulations 
which have already been voluntarily performed ; and, therefore, no 
sound reason can be suggested why they should justify their re- 
fusal to perform the stipulations made by them, on the ground of 
inability to sue the corporation, which suit they can never want 
to maintain.'* The contract, therefore, was upheld on the ground 
of part performance ; but the learned Chief Justice proceeds as 
follows : *' It may possibly be the case that, up to the time of the 
corporation adopting the contract by performing the stipulations 
on their part, there was a want of mutuality, from the corporation 
not being compellable to perform their contract; and that the 
defendants might during that interval have the power to retract, 
and insist that their undertaking amounted to a nudum pactum 
only." 

Now that was the case here at the time when the alleged 
breach of contract arose. At that time, to use the language of 
Tindal, C aT., the corporation had not '^ performed the stipulations 
on their part," and had done no act to bind them to do so ; at 

(1) Law Rep. 4 Ex. 162. (2) 5 M. & G. 13L 

(3) 5 M. & G. at p. 193. 
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that time, therefore, the defendant might equally say he was not 1873 
bound. Mayor of 

Therefore, but for what follows, our decision would be clearly ^stbr 
consistent with all the authority upon the subject. But in the „ ^* 
case just referred to, Tindal, C.J., did certainly use language which, 
thotigh only obiter dictum, induced me for some time to pause. 
A little earlier in the judgment than the passage already quoted 
he says. (1) '^ Even if the contract put in suit by the corporation 
had been, on their part, executory only, not executed — we feel 
little doubt but that their suing upon the contract would amount 
to an admission on record by them that such contract was duly 
entered into on their part, so as to be obligatory on themselves ; 
and that such admission on the record would estop them from 
setting up as an objection, in a cross action, that it was not sealed 
with their common seal," and he refers in support of this observa- 
tion to the Mayor of Thetford^s Case. (2) Now, when that case is 
looked at it does not really support this dictum in any degree. 
That was the case of a numdamus to a corporation to which they 
made a return, which was objected to on the ground that it should 
have been sealed, but was held good on the ground that it was 
matter of record. There is surely a great difference between a 
return to a mandamus which is a matter of record, and a mere 
all^ation by the corporation in their declaration that they had 
entered into a contract There is no authority for saying that any 
allegation in a declaration by a corporation is binding upon them, 
nnlesB it is made material by a judgment binding them as a 
matter of record. And in Copper Miners of England v. Fox (3) 
where this dictum was relied upon by the plaintiffs, it is completely 
overruled. That was an action by a corporation on an agreement 
for the purchase and sale of iron ; the contract was in writing, but 
not under seal, and the objection was made that the corporation 
was not bound, and that there was therefore no mutuality. Lord 
Campbell says '^The plaintiffs finally rely upon a suggestion 
of Tindal, C.J., in the Fishmonff era* Company v. Bdbertson (1), that 
when a corporation have sued as plaintiffs upon a simple contract, 
they may possibly for ever be estopped from objecting that the 

(1) 6 M. & G. at p. 192. (3) 16 Q. B. 229 ; 20 L. J. (Q. B.) 

(2) 1 Salk. 192 ; 3 Salk, 103. 174. 
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contract was not binding upon them, so as to afford a remedy to 
the other side by cross action, and to take away the objection 
of want of reciprocity; but there is great difficulty in saying 
what shall be the form of action to which the opposite side may 
resort, or from what point of time the estoppel is to operate ; and, 
after all, it would only give a remedy upon the contract where 
the corporation have first deemed it for their advantage to enforce 
it by action ; the other side being left without remedy when the 
corporation wish entirely to break and abandon it.'' The dictum of 
Tindal, C. J., must therefore be considered as entirely unsupported. 

I need only say further, that it has been argued that there has 
been a part performance by the plaintiffs by letting the defendant 
into possession ; but on the evidence that allegation is entirely 
unfounded. Whatever was done, was done while the whole matter 
was still in fieri, and whilst the defendant was taking advantage 
of the indulgence of a few days granted him for producing his 
sureties ; the town clerk had not only not authorized, but had for- 
bidden the keys to be given him ; the mere circumstance therefore, 
that the keys were in fact delivered to him, and remained in his 
custody for a short time, was no letting of him into possession by 
the deliberate act of the corporation; it was in truth a mere 
mistake. Nor did this so-called possession ever extend beyond a 
mere constructive possession, for the defendant did not enter into 
the market place, nor occupy it for profit or advantage, nor even 
attempt to take the tolls. 

It was finally argued that there was a ratification of the con- 
tract by the resolution under seal on the 7th of August. But 
that (even supposing it to amount to a ratification, which may be 
doubted) came too late ; it came after the breach, which is the 
time we must look at, and therefore cannot enable the plaintiffs to 
maintain this action. 



FiGOTT, B. I agree with my Lord that this rule must be 
made absolute. I think there was no mutuality for want of the 
plaintiffs' seal. This was a contract which, if made by a corpo- 
ration, ordinarily requires a seal, and to which the plainti£&' seal 
was never affixed, for the alleged confirmation by the resolution 
of the 7th of August was not till after the defendant had with- 
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^drawn from the contract (as the correspondence shews), and there- 1873 
fore came too late. ""^Uyob of 

Then was there anything to bring the case within any estab- j^^^ 
lished exception to the ordinary role ? It seems to me there was ^' 
not It is said that there was a part performance by payment of 
rent ; but when the conditions are looked at, I think it was not a 
part performance at all, and that the money was neither paid nor 
zeceiyed as such ; it was paid as a security that the defendant would 
obserye the conditions under which the auctioneer sold ; it was to 
be paid before the contract could be completed by signing the 
agreement 

Then as to the taking of possession, which is relied upon as a kind 
of estoppel, it appears that, in the first place, the town clerk had 
no authority to give possession ; that, in the second place, he did 
not give it ; and that, thirdly, the defendant did not take it as 
part performance ; for all that appears, he may only hare been to 
look at the market. 

That disposes of the facts of the case, and brings me to the only 
thing that has caused me any doubt — ^the dictum of Tindal, C. J., 
to which my Lord has already referred; but the comments of 
Lord Campbell on that dictum in Capper Miners of England v. 
Fox (1) hare removed that doubt and leave the case free' fxom 
difficulty. 

Although I regret that our judgment will be to give effect to 
what I cannot but regard as a technicality, I think we are bound 
to make this rule absolute. 

PoLLOOE, B. I am of the same opinion. The action is brought 
by a corporation for breach of an executory contract^ and it is 
open to the defendant, under the circumstancefs, to shew that, 
though it was signed by himself, it was not binding on him in 
consequence of the plaintiffs' not being bound. 

In Mayor of Stafford v. Tilt (2) it is said : " Where a party 
has occupied land the contract between him and the landlord must 
be considered as executed, so that there is no necessity for alleging 
in the declaration any express promise to pay; from] the fact of 
occupation a promise to pay will be implied ; althoughfin an exe- 

(1) 16 Q. B. 229 ; 20 L. J. (Q. B.) 174. (2) 4 Bing. at p. 77. 
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1873 cntory contract the plaintiff must rest his case upon an express- 

~Mjito8 or promise, and where that is so, if one of the parties is not in a 

^^l*?" condition to enter into a promise, he cannot take advantage of a 

t>- promise by the other, because there wonld be no mntoality in the 

contract." It is qoite clear that it did not then enter into the 

mind of the Court that any snch proposition as that implied in 

the dictum of Tindal, CJ., was correct. Kov it has been alwayS' 

said that a corporation can only act under seal, and that for that 

reason they must appoint agents for the transaction of their 

bosiness. This is so laid down in Co, Litt. 66 b., and is referred 

to in Story on Agency, § 16 ; and it is open to eyeiy corporation. 

to get rid of the whole difficulty by appointing an agent to act for 

them under seaL I think the objection is not a merely technical 

one. I should adopt the words of Bolfe, B., in delivering the 

judgment of the Court, in Mayor of Ludlow v. Gharlitm (1) : 

"The seal is required as authenticating the concurrence of the 

whole body corporate. , . . The resolution of a meeting, however 

nnmeronsly attended, is, after all, not the act of the whole body. 

Every member knows he is bound by the corporate seal, and by 

nothing else. It is a great mistake, therefore, to speak of the 

necessitry for a seal as a relic of ignorant times." I cannot 

imagine a case where the rnle should more clearly be upheld than 

the present one, where we are asked to assume, in support of the 

defendant's rights against the corporation, a great deal which at 

the utmost consists only of acta of the officers of the corporation. 

It is said that the cose comes within one of two exceptions 

First, it is said that this was an ordinary act, snch as did not 

require a seal ; but not much reliance was placed on that, and 

rightly. The other exception is, where there has been anything 

like enjoyment by the defendant who is sued by the corporation, 

which would estop him from saying that there was no bargain, 

because he had enjoyed what he had bargained for. This fails in 

* yt, because the defendant never did occupy or enjoy, and I see 

consideration which would entitle him to file his bill in equity 

enforce the contract on which the plaintiffs sue. He might, 

rhaps, have succeeded in recovering back his deposit, but he 

nld have done no more. 

(1) 6 M. & W. at p. 623. 
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*' On all grounds^ therefore, I think the plaintiffs fail; and in so 1873 

deciding we not only act in accordance with the authorities, but matob of 

give effect to a rule which is a safe guide to the pubh'c in dealing 

with corporations. 

Bule abadute. 

Attorneys for plaintiflfe : Bdbinson & Preston^ for Morton, Kidder- 
minster. 

Attorneys for defendant : Prior, Bigg, & Co., for Knott, Wor- 
cester. 



SPEA£, Affsllakt ; POWELL Ain> Othebs, Respokdekts. 

Tax on Carriages — Exemption — Carriages used solely /or the Conveyance of any 
, Ooods or Burden in the Course of Tnicfe— 32 db 33 Vid. e, 14, s. 39, stibs. 6. 

The business of a traTelling circus is not a trade, and carriages belonging to a 
circus, and used for carrying the band and other performers in a parade through 
the town, are not carriages ** used solely for the conveyance of any goods or burden 
in the course of trade," so as to be exempt from duty under 32 & 33 Vict c 14, 
8. 19, subs. 6. 

Case stated, under 20 & 21 Vict. c. 43, by justices of the 
petty sessions at Bishop Auckland, Durham, on dismissing an 
information preferred by an excise officer under 32 & 33 Vict. 
c 14, s. 27, against the respondents for keeping carriages without 
a licence. 

By s. 18 of 32 & 33 Vict c. 14, certain duties are imposed in 
respect of ** carriages," and are to be paid by licences to be taken 
out by the persons keeping the carriages. 

By s. 19, subs. 6, '* the term * carriage ' means and includes any 
Tehicle drawn by ft horse or mule, or horses or mules, eoscept a 
waggon, cart, or other yehicle, used solely for the conyeyance of 
any goods or burden in the course of trade or husbandry,'' and 
which has the owner's name and place of business painted on it as 
therein mentioned. 

Sect. 27 imposes a penalty for using a carriage without a licence. 

The respondents were proprietors of a travelling circus, and it 
was stated in the case to be part of their course of trade or business 
to give a daily parade of their horses and carriages through the 
towns which they visit. 



Nov. 20. 



26 OOUBT OF EXCHEQUER. [L. B. 

1S73 On the 29th of July, 1872,^ the respondents had their usual 

SraAK parade at Bishop Auckland, which they were visiting. In the pro- 
PoT^LL ^ssion were three carriages drawn by horses ; one carried the 
band, the two others carried four persons each, the persons on 
one of the latter carriages being gaily dressed and carrying flags. 
These carriages were used by the respondents for carrying portions 
of the baggage and property of the circus from place to place, and 
at the time the procession took place there were in the band- 
carriage clothes belonging to the circus, and also the music and 
musical instruments of the circus, and in all three carriages some 
loose deal boards and brackets. 

The respondents claimed to be within the exception of s. 19, 
subs. 6 ; and the justices held that they were so, on the ground 
that the persons carried in the carriages, in conjunction with the 
circus clothes, deal boards and brackets, were to be considered as 
a burden conveyed in the course of trade ; but, at the request of 
the appellant, stated this case, imposing a mitigated penalty of 
51. in the event of the Court reversing their decision. 

H. JameSy A,0, (Locke, Q,0,y and C Bowen, with him), for the 
Crown, after stating the case, was stopped by the Court. 

Cave {Lawrenee with him), for the respondents. The word 
''trade '* has, according to Johnson's definition, a narrower and a 
wider meaning; the narrower meaning is 'traffic; commerce; 
exchange of goods for other goods, or for money." The wider 
meaning is '' occupation ; particular employment, whether manual 
or mercantile, distinguished from the liberal or learned profes- 
sions." (Johnson's Diet, sub voce). The narrower meaning cannot 
be the one intended; for this would exclude &om the exception 
many recognised trades, such as that of a carrier, and all trades 
which consisted, not in selling goods, but in expending labour upon 
them, such as those of a dyer or a laundress. The wider meaning 
must therefore be intended, and the respondents' employment is 
thus within the definition. If so, then the carriages in question 
were conveying " goods or burdens in the course of trade." The 
word " burden " is plainly meant to include something which could 
not be properly called goods, and signifies anything carried; a 
scavenger's or contractor's cart, carrying earth or rubbish, would 
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carry burdens within the meaning of the exception. So persons 1873 
may be burdens, as in the words^ ''Set down your venerable Spkak 
burden *' — ' As You like It/ Act ii., sc. 7. There are many trades^ Powell 
such as that of whitawers (1), which consist in carrying labour 
from place to place, and in such cases the persons carried for that 
purpose would properly be described as burdens carried in the 
oourse of trade. So here the persons carried, as well as the 
articles mentioned, were burdens conveyed ; and they were so con- 
veyed '' in the course of trade." This is stated as a £Etct in the 
case, and is rightly so stated. The words " course of trade " must 
be construed with reference to the nature of the trade carried on, 
and the words cannot mean less than to include everything which 
is done in the ordinary course of carrying on the trade in question, 
and is conducive to that object. With a spectacular business like 
that of a circus, the parade through the town is as much a part of 
the business as the performance within the tent or building. 

[BsAMWELL, B. Would a traveller going about in a gig to 
solicit orders be a burden carried in the course of trade ?] 

It is contended that he would. 

Kellt, C.B. I am of opinion that the respondents have not 
succeeded in shewing themselves to be within the exemption, if we 
are to take the words of the statute, as we must take them, accord- 
ing to their ordinary meaning. These carts or waggons cannot 
be properly said to have been conveying any ''goods or burden" 
of the respondents in the course of their trade. I may give as an 
illustration of the meaning of the statute — ^the case of a coal mer- 
chant sending his carts or waggons to fetch coal to his, yard, or to 
convey it to his customers, or a wine merchant, or other trades- 
man similarly supplying goods in the ordinary course of business. 
Now, in the first place, I think the occupation of the respondents 
is not a trade at all, but rather resembles a profession, consisting 
in the exercise and exhibition of special personal faculties and 
endowments. It is certain that no actor, nor any person exhibit- 

(1) "Whitawer^ a collar-maker, or work " whitleather *• is described as 

maker of husbandly harness. A.-Sax. ** untanned leather made from horses' 

hwU'iawer^ a dresser or worker of white hides, and used for hedge mittens, and 

or whitleather. — ^Baker's Northampton- whitleather thongs.** Whitawers were 

shire Glossary, sub voce. In the same stated by Cave to be itinerant 
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1873 ing (like the respondents) gymnastic feats in public, nor even the 
Sfkak proprietor of a theatre, would be a trader within the meaning of 
PowiLL. *^® Bankruptcy Act now in force, or any earlier Bankruptcy Act; 
nor do I think they are such within the meaning of the Act 
before us. But, in the second place, these carts and waggons 
were clearly not being used ** solely " for the purpose of conreying 
goods or burdens. This parade was not a carrying on of the re- 
spondents* business, but a show or spectacle, intended as an 
adyertisement of how they carry it on, and the things that were 
conyeyed in the carts were not conyeyed for the purpose or in the 
course of their business, but either for the purpose of the show or 
spectacle, or for no purpose whateyer. Our judgment must there- 
fore be for the Crown. 

Bbamwell, B. I am of the same opinion. First, I think this 
was not a '' conyeyance of any goods or burden in the course of 
trade ;" by which I understand to be meant that the goods or 
burdens are goods or burdens by the conyeyance of which the 
trade is carried on. I cannot think that in the case I put during 
the argument, of a person carrying on his trade by means of 
sending out a trayeller in a gig to obtain orders, the gig would be 
exempted, on the ground that the trayeller was a ^ burden " con- 
yeyed in the course of trade. Mr. Caye has put seyeral ingenious 
instances, which it is not easy to answer ; but howeyer some of 
those cases ought to be decided, I haye no doubt that the present 
case is not within the exemption. Further, it is clear that this 
was not a conyeyance of the goods '^ solely " in the course of trade. 
This '' parade,** as it is termed, rather resembled the carts we 
sometimes see in the streets, coyered with pictures or placards^ 
and drawn about as an adyertisement. On both grounds I think 
the respondents fail. 

PiGOTT and Pollock, BB., concurred. 

Attorney for the Crown : The SolicUor of Inland Revenue. 
Attorney for respondents : Bdl. 
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Probate Duty — Absolute Trust for the Conversion of Land — Heir taking 

undisposed^/ Interest in ReaUy, 

When a will contains an absolute tnut for the conversion of land, and, by 
reason of the failure of the limitations of the proceeds contained in the will, the 
testator^s heir takes the undisposed-of interest, he takes it as money, a^d on his 
death probate duty is payable upon it, although the land still remains unsold. 

G. J. B. by his will directed his real estate to be converted, and the proceeds, 
with his personalty, to be held in trust for the payment of debts and legacies, 
and, as to the residue, on certain trusts which failed. The testator^s heiress, 
M. B., became, by reason of the failure of the last-mentioned trusts, entitled to 
the proceeds of the real estate. She died under twenty-one, and at the time of 
her death the real estate was unsold : — 

Edd^ that the interest which M. B. took as heiress of 0. J. B. was taken by 
her as money, and that probate duty was payable by her administrator in respect 
of it 

Information claiming probate duty from the administrator of 
Margaret Buckley under the following circumstances : — 

C. J. Buckley, by his will dated the 22nd of September, 1863, 
after bequeathing certain specific and pecuniary legacies, devised 
all his real estate (except mortgages) to trustees on trust to sell the 
same at such time or times as the trustee or trustees for the time 
being of his will should in their or his discretion deem expedient, 
with power to sell any part for a ground rent, to be secured on the 
land sold, and to be settled subject to the same trusts and proyi- 
sions, including the trusts for sale, as the premises so sold; and 
bequeathed the residue of his personal estate to the same trustees 
upon trust to conrert the same into money (with power at discre- 
tion to continue any securities included in the description of secu- 
rities thereinafter directed). And as to the moneys arising from 
the sale of the said real and residuary estates, or constituting the 
same, after payment of his debts, funeral and testamentary expenses, 
and the payment of the seyeral legacies therein bequeathed, upon 
trust to invest the saidj moneys in the securities therein men- 
tioned, and to hold all the said trust moneys, stocks, funds, and 
securities, and the interest and income thereof, in trust to pay his 
wife an annuity of lOOZ. for her life, and as to the residue of the 
said trust moneys, stocks, funds, and securities, and the interest 
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and income thereof, and also as to the sum (if any) set apart to 
secure the said annuity, after the ceasing of the annuity, in trust 
for all his children living at his decease, and such of the issue then 
living of any child or children dying in his lifetime as, either 
before or after his decease, had attained or should attain twenty- 
one, or, if a female, had been or should be married, as tenants in 
common per stirpes ; and the testator declared that, if there should 
be no child of his who should attain twenty-one, nor any issue of 
any child dying under that age, who should be living in the life- 
time of any child, and should attain twenty-one, then, from and 
after such default or failure of children and issue of such children 
as aforesaid, he bequeathed the said trust moneys, stocks, funds, 
and securities, as to the sums of 30001., 10007., and lOOOZ., to his 
brother W. L. Buckley and his sisters M. L. Buckley and C. 
Buckley respectively. And as to all the rest, residue, and re- 
mainder thereof, and generally of all his estates and effects not 
otherwise disposed of, he gave, devised, and bequeathed the same 
to the trustees or trustee for the time being of his will, in trust 
for the child, or for the children equally, of his brother B. B. 
Buckley then living, and such issue then living of his said child or 
children then deceased as should attain twenty-one or marry, as 
tenants in common per stirpes. And the will contained a proviso 
that the testator's unsold real estate and outstanding personal 
estate should be subject to the trusts thereinbefore contained con- 
cerning the moneys, stocks, and securities aforesaid, and that the 
rents and yearly produce thereof should be deemed annual produce 
for the purposes of such trusts, and that such real estate should be 
transmissible as personal estate under the trusts thereinbefore con- 
tained ; and also contained powers, until sale, to manage the estate 
and to raise money on mortgage for the purposes of the trust, and 
also to invest moneys in the purchase of lands to be held by the 
trustees upon and for the like powers and provisions as to sale and 
conversion and otherwise as the real estate devised, and also, with 
the consent in writing of all his children then living and of the 
age of twenty-one, instead of selling any part of his estate, to 
appropriate such part in or towards satisfaction of any share or 
legacy thereby given to or in favour of any of his children or 
issue. 
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The testator died on the 6th of May, 1865, haying had one 
child only, Mai^aret Buckley, who died on the 8th of February, 
1871, an infeoit and unmarried. 

The testator's brother E. B. Buckley was still living, and had 
had only one child, who died in 1860, an infant and unmarried. 

Margaret Buckley was the testator^s heiress-at-law, and one of 
his next of kin« 

The testator owned, at the time of his death, real estate which, 
at the time of Margaret Buckley's death, had not been sold or 
contracted to be sold, but which had since been sold for the sum 
of 3825Z., and that sum had been paid to her administrator, and 
included by him in his residuary account. 

The Crown claimed probate duty from the administrator of 
Margaret Buckley on this real estate, as being in equity to be 
treated as absolutely converted into personalty. 

H. James, A,0., and W. W. Kardakey for the Grown. The 
limitations of the will in favour of the testator's children failed, no 
child having lived to attain twenty-one or having married. The 
limitations to the children of B. Buckley failed also, there being 
no child, nor the issue of any child, of E. Buckley living at the 
death of Margaret Buckley. Subject, therefore, to the payment of 
the debts, funeral and testamentary expenses and legacies, the tes- 
tator's property went, so far as it consisted of realty, to Margaret 
Buckley as his heiress-at-law. But what was the character of the 
property as she took it, and as it passed upon her death to her repre- 
sentatives? There was an absolute trust for conversion, by reason 
of which the real estate was converted into personalty : Fletcher v. 
AsKbumer. (1) It is true that a direction to convert does not 
operate to change the course of descent or devolution from the 
testator further than is necessary to effectuate the purposes of the 
will: Aekroyd v. Smtthaon (2) ; CaunieBS ofBeetive v. Hodgson (3); 
Jessopp V. Waison (4) ; but it affects the character of the property. 
If the purposes of the will for which conversion was directed 
wholly fail, so that it is unnecessary to convert the land, or where 
there is merely a discretionary power to convert, the heir will take 
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(1) 1 Wh. & T. L. 0. (4th ed.) p. 826. 

(2) 1 Wh. & T. L. C. (4th ed.) p. 872. 



(3) 10 H. L. C. 656. 

(4) 1 My. & K. 665. 
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that which descends to him as land, even though it may have been 
actually converted : Davenport v. CoUman (1) ; Bourne v. Bourne. (2) 
But where there is an absolute direction to convert, and only a dis- 
cretion given as to the time and mode of conversion, or where the 
proceeds of the realty and personalty are to form a joint fund for 
the purposes of the will, this direction impresses the land with the 
character of money, and it is taken as money by the heir : Jessopp 
V. Wakon. (3) Land, therefore, which a will absolutely directs to be 
converted, and which comes to the heir through failure of some of 
the purposes for which the conversion was directed, forms part of his 
personal estate, unless he has had the opportunity of electing, and 
has elected, to take it as land and not as money : Pulteney v. Bar- 
linffton (4), and is, on the principle of Attorney Qenercd v. Brwnr 
ning (5), liable to probate duty ; and in general, if an absolute 
and positive trust for conversion is created, this effect takes place 
whether the land has or has not been sold at the time of the death 
of the person whose estate is in question : WiUiamaon v. Advocate 
Oeneral. (6) The only two cases which seem opposed to this view 
are Motion v. Swift (7) and distance v. Bradshaw (8) ; but in the 
former of these cases the deed which was relied on as producing the 
effect of conversion was a voluntary deed of the testator, which 
remained subject to his directions, and which had in fact never been 
acted on ; and in the latter case there was nothing to compel a con- 
version, and the partners, of whom the deceased was one, had in fact 
elected to treat the land as land by taking a conveyance to them- 
selves as tenants in common. (See the comments of James, V.C., 
on this case in Forbes v. Steven. (9) ) Now in the present case it is 
clear that a conversion of the land into money is absolutely directed, 
and is necessary for effecting the purposes of the will ; for although 
the ultimate limitations of the fiind have failed, the charge of the 
debts, legacies, &c., upon the fund remains good. One joint fund 
iB created out of the personalty and the proceeds of the realty ; 
out of that fund these payments are to be made, and it is therefore 



(1) 12 Sim. 588, 610. 

(2) 2 Hax«, 35. 

(3) 1 My. & K. 665. 

(4) 1 Bro. C. C. 222. 

(5) 8 H. L. C. 243; 30 L. J. (Ex.) 379. 



(6) 10 a. & P. 1. 

(7) 8 Beav. 36a 

(8) 4 Haie, 315. 

(9) Law Rep. 10 Eq. at p. 191. 
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necessary, for the purpose of adjusting the rights of the next of 
km and the heiress, that the land should be sold. Nor could any 
one hare claimed to restrain the sale or elected to take the land 
as land, except by combining the rights of Margaret Buckley and 
the rest of the next of kin, and it is equally clear that, even if 
Margaret Buckley had ever had the right to electa she never had 
the capacity for its exercise. 

Some expressions used in Forbes, v. Steven (1) and De Laney v. 
Beg. (2) may at first sight seem favourable to the defendant, but 
those cases only refer to legacy duty. That the actual state of the 
property is not decisive is clearly established by AUomeiy Oeneral v. 
JBrunninjf (3) and Winiamson v. Advocate Oeneral, (4) The question 
is really solved by considering what it was that Margaret Buckley 
was entitled to as the heiress of C. J. Buckley. Was it land, or 
the produce of land ? Clearly not land, but only its produce. 

PhUbriek (Sir J. B. Karilakey Q.G.y with him), for the defendant 
To determine whether probate duty is payable, the character of 
the property at the time must be considered. Per James, Y.C, in 
Forbes v. Steven. (1) 

It cannot be maintained that it was necessary for the purposes 
of the will that the conversion should take place ; the debts and 
legacies were primarily chargeable on the personal estate, which is 
not shewn to be insufficient : Chitty v. Parker. (5) 

No reply was called for. 

Kelly, C.B.* I am of opinion that the Attorney-Greneral is 
entitled to the judgment of the Court. Whatever doubt may have 
occurred on the point has been set at rest by a series of decisions, 
which have been uniformly to the effect that when real property is 
expressly directed by will to be sold, and the proceeds are, with 
the personalty, to form one fund, the land, though unsold at the 
time when any person entitled to an interest in the joint fund dies, 
is nevertheless to be treated as money for the purpose of probate 
duty. The cases referred to clearly point out and establish a dis- 
tinction in the operation of trusts for conversion contained in a 



1878 



(1) Law Bep. 10 Eq. 178, at p. 185. 

(2) Law Bep. 5 Ex. 102. 

(8) 3H.L.C.248; 30 L. J. (Ex.) 379. 
Vol. EL D 



(4) 10 CI. & P. 1. 

(5) 2 Ves. Jiin. 27L 
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1873 willy both for the purpose of the deTolution of the property and 
Attobnet for the purpose of probate duty. If the land remains unconverted 
at the time when the heir who takes an undisposed-of interest in 
it dieSy and if there is nothing in the will making it necessary to 
conyert it, it is taken as land, and devolyes according to the rules 
governing the descent of real estate; but when there is a legal 
obligation to sell, and the proceeds are to form a portion of a joint 
and single fund for the purposes of the will, then, whatever may 
be the condition of the property at the time of the death of the 
heir taking the undisposed-of interest^ it is, both for the pur- 
pose of devolution and for the purpose of probate duty, to be con- 
sidered as money. Without referring further to the cases cited, 
the case of Attorney Oenertd v. Brunninff (1) is clear and conclu- 
sive on this point. It is observed by James, Y.C. in Forbes v. 
Steven (2) that the liability to probate duty depends on the cha- 
racter of the property at the time; but when the character of 
the property is changed by the positive direction of the wiU, the 
Crown is entitled to both probate and legacy duty by virtue of the 
character so impressed on the property. 

Now, looking at this will, there can be no reasonable doubt as to 
its effect ; the testator, in the first place, positively directs his real 
estate to be converted into money, and the proceeds, with the pro- 
ceeds of the residuary personal estate, to be applied, afterpayment 
of his debts, in the payment of several legacies, with certain ulti- 
mate trusts of the residue which never took effect. The whole is 
constituted one entire fund. ' No person entitled to tmything under 
the will could have prevented the trustees from selling, or relieved 
them of their absolute liability and obligation to sell ; the whole, 
therefore, is stamped with the character of money. 

With regard to the cases of Matson v. Swifi (3), and distance v. 
BradfJimo (4) referred to for the defendant as qualifying the effect 
of the cases relied on by the Crown, the distinction has been 
already pointed out. In Maieon v. Swift (3) an authority was 
given to sell, but no obligation to do so was imposed on the 
trustees ; and so in distance v. Bradshatv (4) there was nothing 

(1) 3 H. L. C. 243 ; 30 L. J. (Ex.) (2) Law Rep. 10 Eq. 178, at p. 185. 
379. (3) S Beav. 368. 

(4) 4 Hare, 315. 
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ren4ermg it obligatory on those who had to administer the estate 1873 
to oonyert the land. . Attobhst^ 

The case of Ohitfy v. Parker (1), which was also referred to by ^=^^ 
the defendant is obscurely reported, bnt from the judgment of the Lokas. 
Lord Chancellor it appears that " it was agreed on all sides that 
the Court is not to execute this will in toto, that the real estate is 
not to be converted into money, in order to hare the quality of 
money, and to go as money/' The Chancellor must^ therefore, haye 
seen from the will before him that there was no positive direction 
in the will to convert, and the case therefore contains nothing in- 
consistent with the decision which we pronounce in the one before 
us. On these grounds our judgment must be for the Crown. 

Brajcwell, PlGOTT, and Pollock, BB., concurred. 

Judgment for the Crown. (2) 

Attorney for the Crown : The Solicitor of Inland Bevenue. 
Attorney for defendant : Dunder. ^ 



THE LANCASHIRE AND YORKSHIRE RAILWAY COMPANY v. Nor. 5. 

GIDLOW. - 

Costs — Interest upon Judgmewtfor Costs in Cause— ^Interest upon Coats in 

Courts of Appeal, 

By a rule of Trinity Tenn, 1867, it is ordered that on appeal from one of the 
Superior Courts, such Court shall have power to allow interest for such time 
as execution has been delayed by the proceedings in appeal for the delaying 
thereof:— 

Hdd^ that in a case where a defendant had obtained judgment for his costs, 
against which judgment there had been unsuccessful appeals to the Exchequer 
Chamber and House of Lords, interest could be allowed only upon the sum for 
which judgment was originally obtained in the Court below, and not upon the 
costs of the appeals. 

In this case judgment for his costs weus given for the defendant 
in this court. The plaiutifis appealed to the Court of Exchequer 

(1) 2 Yes. Jun. 271. by Mai^aiet Buckley by reason of the 

(2) No question was raised as to the charge of debts and legacies on the 
amount to be deducted from the value joint fund. 

of the interest in the real estate taken 
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1873 Chamber, who affirmed the judgment i^ith costs. Thence the 

Lakcashibk .plaintiff appealed to the House of Lords, who affirmed the judg- 

Yoi^BiBE °^®^* ^f ^^^ Court of Exchequer Chamber, and directed the plain- 

Railway Co. tiffs to pay such sum for costs as the taxing officer of the House 

GiDLow. should fix. (See order of House of Lords, April 3, 1853.) 

Subsequently, Honyman, J., made an order at Chambers that 
interest should be computed and paid to the defendant upon the 
sum for which judgment was given in the Court of Exchequer 
from the date of the judgment until satisfaction. 

Holker, Q.C., mored for a rule calling on the plaintiffs to shew 
cause why this order should not be varied by directing that interest 
should be computed and paid to the defendant upon the whole of 
the costs incurred by him, including the costs in the Exchequer 
Chamber and House of Lords. The judgment here is for the 
defendant's costs in the cause, and proceedings in error or on 
appeal are a ** step in the cause :** Common Law Procedure Act, 
1852, s. 76 ; and the costs of the appeal are costs in the cause. 
By rule 26 of Trinity Term, 1853, it is provided that on error 
from one of the Superior Courts, such court shall have power 
to allow interest for such time as execution has been delayed by 
the proceedings in error for the delaying thereof, and this rule is 
applied to appeals by Begula Generalis, Trinity Term, 1867. 
These provisions are similar to that of 3 & 4 Wm. 4, c. 42, s. 30, 
which enacted that the Court of Error should allow interest for the 
time during which execution was delayed. Bat the interest ought 
to be calculated upon the whole costs, otherwise the defendant does 
not get the full benefit of the rule. 

Kelly, C.B. There should be no rule in this case. By 3 dr 4 
Wm. 4, c. 42, s. 30, it was enacted that ^' if any person shall sue 
out a writ of error upon any judgment whatsoever given in any 
court in any action personal and the Court of Error shall give judg- 
ment for the defendant thereon, then interest shall be allowed by 
the court of error for such time as execution has been delayed by 
such writ of error for the delaying thereof." Writs of error are 
now abolished, and error is a '* step in the cause ;" and this court 
has noW| upon error being brought^ a similar power of awarding 
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interest by virtne of the 26th rule of Trinity Term, 1853 ; a power 1878 
i¥hich was by the Begola Oeneralis of Trinity Term, 1867, ex- T.AwnAaimi^ 
tended to the case of an appeaL But this interest is for the delay ^ ^^ 
in execution, and must be interest upon the sum for which judg- Bailwat Cb. 
ment has been originally giyen. It is now contended that where GmLow. 
a defendant obtains judgment for costs, then, in case of an unsuc- 
cessful appeal by the plaintiff to the Exchequer Chamber and 
House of Lords, the defendant is entitled to recover interest, 
not only on the costs of the cause for which his judgment in the 
court below was, but also on the costs of the cause, including the 
costs of the appeals. I do not think this is the true construction 
of the rule of Trinity Term, 1867. With regard to the House of 
Lords, the sum awarded for costs is entirely in their discretion. 
They may affirm a judgment without costs, or with an amount for 
costs to be fixed by an officer of the House, or they may give a 
fixed sum, not by the name of costs, but in satisfaction of them. 
I cannot find any statute enabling this Court to interfere and give 
interest on that sum. Again, where the Exchequer Chamber 
affirms a judgment of the Court below with costs, I cannot find 
any enactment which would warrant this Court in including in the 
sum on which interest is to be giyen the costs of the appeaL 

Mabtin, B. Costs awarded in the Exchequer Chamber and 
House of Lords cannot bear interest, unless by statute ; and there 
is no statute empowering this Court to give interest upon such ^ 
costs. I therefore agree that there should be no rule. 

PiQOTT, B. I am of the same opinion. Our power to give 
interest is limited by the 26th role of Trinity Term, 1853, which 
was applied to appeals by the rule of Trinity Term, 1867 ; and I 
do not think that we are thereby enabled to give interest upon any- 
thing but the amount for which judgment was originally obtained 

in the court below. 

Bvle refuied. 

Attorneys for defendant : Cheder^ Urquharl, d Co. 
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—Covmaat to pay Aanmijf—SubKqiiait 
i3 Vid. c. 61, 1. 5. 

Bj a, separation de«d reciting th&t differencea exiited between tbe defenduit and 
his wib, and that tbey bad agreed to separate, tbe defendant Mvensnted witb 
tnutee* to pa; tbem an annnity for his wife's lupport " dnring their joint lives 
and BO long a* they sbonld live separate and apart." Tbe deed contained clauses 
wbicb indicated that the parties to the deed contemplated that the mairiage rela- 
tion wonld continue to exist between the defendant and his wife. In an action 
hj the tnulees for aireare of the annuity : — 

ffdd, that a plea setting forth the deed and ailing the wife's snbeeqnent adul- 
teiy, and the dissolution of the maniagB in consequence, was had, there being 
DO express words limiting the defendant's obli^tion to the period daring which 
the marriage tie subsisted. 

Qucre, whether 22 & 23 Vict. c. 61, s. 6, applies to deeds made before the 
passing of the Act. 

Declabatiok ODthe breachof acoTenant b^ tbe defendant witb 
the plaintiffs, to pay them an annuity of 63^ in quarterly instal- 
ments, for the separate use of Lucy Holt, the defendant's wife, 
during the joint lives of tbe defendant and Lucy Holt^ and during 
Eo long as they should live separate and apart. 

Flea, Betting out verbatim the deed, which was dat«d on the 

17ib of December, 1858, and purported to be made between the 

defendant of the first part, Lucy Holt, hie wife, of the second part, 

and the plaintiffs of the third part : [By this deed, after reciting 

that differences subsisted between the defendant and Lucy " his 

wife," by reason whereof tbey had agreed to live separate and 

apart for the future, that in consideration of the premises and by 

way of malting provision for Lucy Holt " during so long time as 

they shall live separate and apart," the defendant bad {^;reed to 

allow " tbe said Lacy Holt, bis wife, during the joint lives of him- 

is said wife, and so long as they shall live separate and 

I yearly sum of 631., that in case of defendant's death 

t of Lncy, his executors should pay her the sum of 63L 

conveniently might be, and " in case the said Lucy Holt 

ould die " before the defendant, that then he should pay 

[ffs 151. towards her funeral expenses ; the defendant, in 

of the recited agreement, covenanted to pay the agreed 
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annuity daring the joint lives of himself and Lucy Holt, *^ and 1878 
during so long time as they should live separate and apart/' and Chablh- 
that, in case of her dying before the defendant, then the defendant, ^o^ 
"her husband," would pay the plaintiffs 15i towards her funeral ^^o^'T. 
expenses ; that notwithstanding the marriage it should be lawful 
for the said Lucy Holt at all times to live apart from the defend- 
ant, *' as if she were sole and unmarried ;" that he would not take 
proceedings to compel a return to cohabitation ; that it should be 
lawful for Lucy to have for her separate use ** notwithstanding her 
coverture," all jewels, &c., bequeathed or given to her ; that if she 
died first the defendant would allow her will (if any) bequeathing 
her separate property to be proved by the executors therein named, 
or if there were none, or she died intestate, would allow admini- 
stration of her separate property to such persons as would be 
entitled if he were dead and would permit them to distribute it 
amongst her next of kin ; and the plaintiff Charlesworth cove- 
nanted with the defendant that Lucy Holt would not take pro- 
ceedings to compel a return to cohabitation and undertook to 
indemnify him against all debts incurred by Lucy Holt whilst she 
was living ''separate and apart from her said husband."] The plea 
then alleged that after the execution of the said deed Lucy Holt 
committed adultery, and thereupon the defendant commenced a 
suit for dissolution of the marriage, and the marriage was dissolved 
by the decree absolute of the Divorce Court, and the payments 
sued for accrued due after the dissolution. 
Demurrer and joinder. 

Eersehett, Q.O. (T. Atkinson, with him), in support of the de- 
murrer. The deed continues to operate, although the marriage is 
dissolved. No doubt the parties to it contemplated that the 
marriage tie would continue to exist, but they have used no words 
to limit their obligation to that period. In Baynon v. Bailey (1), 
it was held that the wife's adultery after separation was no answer 
to a covenant to pay a trustee a separate maintenance for the wife. 
So in Jee v. Thurhw (2) a plea stating that the wife had been 
divorced a mensa et thoro, was held no defence to an action by the 
trustee for arrears. 

(1) 8 BiDg. 256. (2) 2 B. & C. 547. 
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1878 The Court of Chancery will not set aside a separation deed after 

Obablbb-' a divorce : Evans v. Canrinffton. (1) In Qodm v. Clark (2), a dis- 

woBTH solution of marriage on the ground of adultery was held no answer 

Holt. to an action for arrears of an annuity under a separation deed. 

Moreover such a deed is within the scope of 22 & 23 Vict 

c. 61, s. 5> and can be dealt with by the Divorce Court, Wovtiey v. 

Wwdey.{2) 

[Bbamwell, B. That Act was passed after the date of this 
deed.] 

The Act seems to be applicable to all then existing as well as to 
future deeds. 

Holker, Q.C. (K. Bighy^ with him), contra. The deed from be- 
ginning to end contemplates the continuance of the marriage, and 
the covenant should be read as limited to the period during wliich 
Lucy Holt is the wife of the defendant and is living apart from 
him. The question is one of construction. In the cases referred 
to, the covenant to pay was absolute ; but here the period of pay- 
ment is limited. The 22 & 23 Vict. c. 61, s. 5, cannot apply to 
deeds executed before it was passed. The result^ therefore, of hold- 
ing the plea no answer will be to impose upon the defendant the 
burthen of paying an annuity to the plaintiff for the rest of Lucy 
Holt's life, and also of contributing to her funeral expenses if she 
dies first, although she is now in the position of a stranger to the 
defendant 

EerBcheH, Q.(7., was not called on to reply. 

Eellt, G.B. I think the plaintiffs are entitled to our judg- 
ment. The husband mighty in this case, have introduced express 
words limiting his liability to the period during which Lucy Holt 
remained his wife. But there are no such words, and Mr. Holker 
has not satisfied me that any words are used which necessarily 
imply that the covenant is only to be binding during the con- 
tinuance of the marriage tie. It is impossible for the Court to 
add such a term to the contract. If the contract were to be so 
construed, it would be possible for the husband, by giving grounds 

(1) 2 D. F.& J. 481 ; 30 L. J. (Ch.) (2) 12 C. B. (N.S.) 681; 31 L. J. 
364. (C.P.) 330. 

(3) Law Rep. 1 P. & M. 64& 
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to his wife for a petition for divoroe against him, to put an end to 1878 

his liability. Suppose, for example, he were guilty of adultery Cuablss- 

and desertion, and the wife obtained a decree for dissolution, he ^^J^™ 

would be freed by means of his own misconduct. We certainly Holt. 
ought not, unless constrained by express words or clear implica- 
tion, BO to interpret the contract. 

BbamwelIi, R I am of the same opinion. Mr. Holker does 
not ask us to imply the condition he contends for, but to hold 
that the language of the deed itself in effect expresses that it is 
only to operate so long as the marriage remains undissolved. Now 
a man who becomes a party to such a deed as this, the object of 
which is once for all to proTide for the wife during the separa- 
tion, could by unmistakeable words limit his liability to the period 
during which the marriage relation continues. Mr. Holker con- 
tends that the covenant is only operative as long as the parties 
live apart and the status of husband and wife exists between 
them. But I think the husband's covenant is absolute ; and even 
in case of the husband and wife resuming cohabitation, the trustees 
would be entitled to insist upon payment of the annuity, were it 
not for the clause which limits the obligation to such time as they 
shall live apart from each other. 

There are, no doubt, expressions in the deed which seem to 
contemplate the continuance of the marriage. Thus the parties 
throughout are described as ** husband " and ** wife "; the husband, 
in case of his wife dying first, is to pay ISL towards her funeral 
expenses, and is not to interfere with her testamentary disposi- 
tion or with the distribution of her separate property. From 
these and other clauses it is plain that a divorce was not in the 
contemplation of either party; but I nevertheless see nothing 
to restrict the operation of the defendant's covenant^ except the 
single condition that Lucy Holt and himself shall be living sepa- 
rate and apart. If they had come together again there would be 
no liability on his part to continue to pay the annuity to the 
trustees. But except in that event his liability continues. Surely 
it would be a strange result that, as my Lord pointed out^ the 
husband could release himself from liability by such misconduct 
as would justify his wife in applying for a divorce. It might be 
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1874 to tbeir removal) it is manifest that the vendor could have main- 

LoBD tained an action. But it cannot be that two men can be entitled 

Fbiok. ^^ ^^^ same time to maintain an action of trover for the same 

goods. It is, therefore, abundantly manifest that the vendor could, 

and that the plaintiff cannot, maintain this action. 

Whether, by paying the balance of the price now, or tendering 
it, the buyer can, either in an action of trover or by a special 
action on the case, have any remedy at Common Law in his own 
name, or whether he is limited to an action in the name of the 
vendor, it is not necessary now to pronounce. It is sufficient to 
say that, on the facts shewn here, the plaintiff cannot recover. 

Amphlett, B. I am of the same opinion. I should be sorry 
to suppose that the plaintiff could have no remedy. No doubt, on 
paying the balance he would be entitled to relief, either at law or 
in equity. But it is sufficient to say here that he has not done 
those acts which were necessary to entitle him to the possession of 
the goods, and that he cannot therefore maintain this action. 

Bule discharged. 

Attorneys for plaintiff: Lowndes & Co,, Liverpool. 
Attorney for defendant : Lupton, Liverpool. 
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I LANGTON V. CARLETON. 1873 

t Master and Servant — Service far " Twelve Months certain ** — Notice — Cx/n- ■^^'* ^^* 

4 tinuance of Service leyond the Twelve Months, 

I The defendant agreed to serve the plaintiff as a traveller and agent " for twelve 

* months certain, after which time either party should he at liherty to terminate 

the agreement hy giving the other a three months' notice " : — 
Hdd (by Bramwell and Pigott, BB., Kelly, G.B., dissenting), that at the close 
I of the twelve months the agreement could be determined by either party without 

■ any notice, and that the stipulation as to a three months* notice only applied in 

! case the engagement was prolonged beyond the twelve months. 



Special Case. 
•i By an agreement dated the 23rd of January, 1871, between the 

i{ plaintiff and his partner H. P. Burrows (since deceased), of the one 

^ part, and the defendant of the other part, it was agreed (among 

other things), first, that the defendant should faithfully serve 
the plaintiff and Burrows, so long as the agreement was in force, 
by travelling and obtaining orders for ale, drc, and receiving and 
collectiDg moneys due to them in and about London, and other- 
wise actmg for them as agent and traveller ; secondly, that the 
defendant would not during the continuance of the agreement take 
orders for ale, &c., for any other firm, and that for liis services 
the plaintiff and Burrows should pay the defendant 2007. a year 
and a 10 per cent, commission ; and thirdly, that the agreement 
should be "for twelve months certain, after which time either 
party should be at liberty to terminate the Agreement by giving 
to the other a three months' notice in writing of his desire so to 
do ;" and that if the plaintiff and Burrows should desire to termi- 
nate the agreement without notice, after twelve months and before 
any notice should have expired, they might do so upon paying the 
defendant 507. 

The defendant entered the service upon these terms, and acted 

during the year 1871. On the 7th of December, 1871, he received 

from the plaintiff and Burrows a notice that they should not 

require his services after the 23rd of January, 1872. On the 

I 5th of February the plaintiff (Burrows being then deceased), 

j commenced this action for a debt of 91Z I80. 7(7., alleged to be due 

* Decided in Michaelmas Term, 1873. 
■. Vol. IX. H 8 
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1873 from the defendant to the plaintiff under the above agreement. 
Lamgton" The defendant, who did not dispute the debt, pleaded a set off of 
04BUET0N ^^^'' which ho insisted was due to him as liquidated damages in 

lieu of a regular notice to quit the plaintiff's service. ' 

The question for the opinion of the Court was whether the i 

defendant was entitled to this set off. 

HoU, for the plaintiff. The agreement is for twelve months 
" certain," and either party could put an end] to it at the end of 
the twelve months, without notice: Thompson v. Mdherly (1); 
Brown v. Symons, (2) The parties may have contemplated the 
engagement continuing ; but unless it was continued, no notice 
was necessary. The plaintiff gave a notice, but that was super- 
fluous. The claim for liquidated damages, therefore, cannot be 
sustained. 

Jelf (BuUey with him), contra. The servant here was entitled to 
a three months' notice. If the service had lasted as both parties 
originally contemplated, beyond the twelve months, such a notice 
would have been necessary, and it is not reasonable to suppose 
that either party could withdraw at the end of the twelve months, 
abruptly and without any notice whatever. The service was to be 
for twelve months '^certain," and therefore could not be terminated 
within that period by any notice. Nor, upon the fair construction 
of it, could it be terminated at the end of the twelve months 
without a three months' notice. The words " after which time," 
should be construed as '^ after,, or at the expiration of which 
time." The defendant is therefore entitled to the set off which 
he claims. 

HoU, in reply. 

• 

Kelly, C.B. I think the defendant is entitled to our judgment. 
He was dismissed at the expiration of the first twelve months of 
his engagement without a three months' notice, and that being so, 
he is entitled, in my opinion, to set off 50Z. under the language of 
the agreement. It is contended that the true construction of the 
agreement is, that it was an engagement for twelve months certain, 
at the expiration of which either party might determine it without 

(1) 2 Camp. 573. (2) 8 C. B. (N.S.) 208 ; 29 L. J. (C.P.) 251. 
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notice at all. But that does not commend itself to me as a correct 1873 



•or reasonable contention. The agreement contemplates, I think, Langtqv 
a continuance of the seryice beyond the twelve months. Within cabletoit. 
that time it could not be terminated by notice at all, nor, as it 
seems to me, at the close of that period, without a three months' 
notice. 

Bbahwell, B. I entertain a view differing from that just 
expressed by my Lord. The agreement is difficult to construe, 
but it must, I think, mean one of two things : either an agree- 
ment for twelve months certain, to expire without notice at all 
at the end of the twelve months, and then to continue, if the 
parties so please, until terminated by a three months' notice ; or it 
is an agreement for twelve months, and for some time after, until 
-determined by a three months' notice. This would, in fact, make 
it an agreement for fifteen months at the least. I prefer the first 
construction, for otherwise I do not see that any meaning is given 
to the words '' twelve months certain." In my opinion, therefore, 
notwithstanding the ingenious argument of Mr. Jelf, the plaintiff 
is entitled to the judgment of the Court. There was no necessity 
to give any notice within the twelve months. The clause as to 
notice only applies in case the parties do in point of fact prolong 
the engagement 

PiGOTT, B. I concur with my Brother Bramwell in this case. 
This is a special contract, and not an ordinary yearly hiring for 
twelve months certain, and then from year to year, until deter- 
mined by notice. The parties no doubt contemplated an engage- 
ment which might last longer than one year, and if it did, then it 
was to be terminated by a three months' notice. But the necessity 
for a notice only arises in case the first year has expired. At the 
«nd of that year, either party could, in my opinion, put an end to 
the agreement without any notice at all. My judgment, accordingly, 
is for the plaintiff. 

Judgment for (he plaintiff* 

Attorneys for plaintiff : Dod & Longstaffe. 
Attorneys for defendant : Bttekleyy Millard^ dk Caijley. 

H2 a 
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1874 [IN THE EXCHEQUER CHAMBER.] 

Feh, 7. 

MARCHANT v. THE LEE COKSERVANCY BOARD. 

rension to Public Servant — Power to vary Pension — Lee Itiver Navigation^ 

Improvement Act (13 <fe 14 Vict, e, cix.). 

By the Lee River Navigation Improvement Act, 1850, s. 76, it is enacted that 
'* it shall be lawful for the trustees from time to time to pay and allow to any 
officer or servant of the tmstees whose services may, from any other cause than 
that of misconduct, be no longer required by the trustees, such annuity or other- 
allowance as, having regard to length of service and all the other circumstances of 
the case may, in the judgment of the tnistees, be reasonable and proper,** and to 
pay the same out of moneys in their hands by virtue of their special Acts : 
Under this section the trustees, by resolution not under seal, granted to their 
clerk upon his resignation of his office, an annuity of 3007. a year :— 

Held (reversing the decision of the Court below), that the trustees were entitled 
afterwards to reduce the amount of the annuity. 

Error from the judgment of the Court of Exchequer, in favour 
of the plaintiff, upon a special case ; reported, Law Keports, 8 
Ex. 290, where the facts are fully stated. 

The question raised by the case was, whether the defendant^^. 
who had, under the Lee Conservancy Act, 1868 (31 & 32 Vict^ 
c. eliv.), succeeded to the rights and obligations of the Trustees of 
the Lee Navigation, had power to reduce from 300Z. to 150?. an 
annuity granted by the trustees in 1865, by resolution not under 
seal, to the plaintiff, their clerk, upon his resigning his office. 

The plaintiff had been appointed to his office in 1825, under 
7 Geo. 3, c. 51, s. 76, by which the officers appointed by the trustees^ 
'' shall be from time to time removeable at the will and pleosure- 
of the said trustees or any seven or more of them." There was no 
power under that Act of granting a pension, the funds of the 
trustees being by s. 84 applicable to certain defined purposes (not 
including such a grant) " and to no other use or purpose whatso- 
ever ;" but by 13 & 14 Vict. c. cix., s. 76 (set out in the head- 
note), the trustees were authorized to grant annuities to retiring 
servants. The annuity which was granted to the plaintiff under 
this section in 1865 was, by a resolution of the defendants, passed 
on the 16th of February, 1872, reduced to I50Z. in consequence of 
a falling off in the futds. 
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Upon a special case, stated in an action brought to recover the 1874 



Klifference between the quarter's allowance paid to the plaintiff habohamt 
(under the second resolution and the amount which he would have ^^ conbkb- 
received under the first, the court below gave judgment for the vanoy Boabd, 
plaintiff; and the defendants brought error. 

J. Broumj Q.C. (Barnard with him), for the defendants. There 
is nothing in the resolution of the 11th of March, 1865, to prevent 
the trustees from reconsidering the matter. Under the earlier 
statute, 7 G^. 3, c. 51, they could not have granted a pension, 
the funds being appropriated by s. 84 to defined purposes, of 
which this was not one. The later Act, 13 & 14 Yict. c. cix. s. 76, 
only conferred on them a power ; it imposed no obligation to grant 
a attiring pension to the plaintiff, or even to entertain his applica- 
tion; what they did was a mere bounty, which they were at 
liberty to discontinue altogether, or to vary at discretion. The 
^ords of 13 & 14 Vict. c. cix. s. 76, " from time to time," indicate 
that their power is not exhausted. Neither was there any bargain ; 
nor, if there had been one, was there any consideration to sup- 
port it By 7 Geo. 3, c. 51, s. 76, under which the plaintiff was 
appointed, he was removeable at the will and pleasure of the trus- 
tees ; the pension, therefore, could not have been granted in con- 
sideration of his resigning. It is doubtful whether the trustees, 
who were a public body, could have bound their successors even by 
a grant of a pension under seal ; but it is unnecessary to contend 
for that proposition. 

Benjamin, Q.C (Hayman with him), for the plaintiff. The 
application of the plaintiff was not an application to the mere 
Ixounty of the trustees, it was a claim of right that they should 
perform the duty imposed on them by the 13 & 14 Vict. c. cix. 
8. 76, of considering and determining on the question whether they 
should grant a pension, and what the amount of it should be. The 
-case of misconduct being specially excepted in the section, there 
is ground to contend that the trustees were bound to grant a pen- 
sion in any other case ; but at least they were bound then to con- 
sider and to exercise their judgment as to what they would do ; 
and having then exercised their judgment, their detemunation was 
final, and could not be afterwards altered even by themselves, still 
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1874 less by their successors, who were incompetent to judge of the* 
Mabohant reasons which governed their decision. This is therefore an irre- 
^ , vocable grant under the statute. But further, the plaintiff must 
TAKOT BoABD. he considerody after the passing of 13 & 14 Vict. c. cix., to have 
continued in the service of the trustees on the terms that, if he- 
should resign without misconduct the trustees would pay him 
such sum, whether by way of annuity or otherwise, as they, in the 
fair exercise of their judgment, should determine. Therefore 
when, in consideration of his past services performed at their 
request, and of his resignation, the trustees resolved to pay him 
the pension in question, a binding contract on them to pay it waa 
created* [He referred to s. 56 of the Commissioners Glaases Act,, 
1847 (10 & 11 Vict* c. 16, incorporated by 13 & 14 Vict. c. cix^ 
s. 7), and to Eastwood v. Kenyan (1) and Oiiaon v. East India 
Co. (2)] 
/• Brown, Q.O., in reply. 

Ejbatikg, J. I am of opinion that the judgment of the Court below 
in &vour of the plaintiff (in which the Lord Chief Baron seems to- 
have concurred with some hesitation) must be reversed. By the Act 
which originally constituted the corporation of the trustees of the 
river Lee, and under which the plaintiff was appointed to his office 
(7 Geo. 3, c. 51) it would not have been competent to the trustees 
to make him any retiring allowance or payment upon his leaving 
their service, because by s. 84 of that Act, all sums raised by the 
trustees were appropriated to certain defined purposes, of which this 
was not one. But by 13 & 14 Vict, c cix. s. 76, power was given 
to them to ^pay and allow to any officer or servant of the trustees 
whose services may, &om any other cause than that of misconduct, 
be no longer required by the trustees, such anniuty or other allow* 
ance as, having regard to length of service and all the other cir- 
cumstances of the case may, in the judgment of the trustees, be 
reasonable and proper," which annuity or allowance they were 
authorized to pay out of the moneys coming to their hands under 
their special Acts. In 1865, the plaintiff having been clerk to the 
trustees for forty years, and being from age and ill health unable^ 
any longer to perform his duties, he applied to the trustees to^ 

(1) 11 A. & E. 438. (2) 5 Bing. N. C. 262. 
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appoint his son in his place, and solicited their favourable conside- 1874 
ration of his past services. The trustees acceded to these requests, "mabotLvt^ 
and passed a resolution " that his resignation be accepted, and that j^^ caassR- 
a retiring pension of 3001 per annum, free of income tax, be vawot Boabd. 
granted to him during the remainder of his life." The plaintiff 
received the pension for several years, until, the funds falling off, 
it became necessary, in the judgment of the defendants, who had 
in the meantime succeeded to the powers and obligations of the 
trustees, to reconsider the amount, and they accordingly varied the 
resolution by reducing the pension to 150L per annum. The 
question is, whether they had power to vary the previous resolu- 
tion, and I think they clearly had that power. It is unnecessary 
to consider what would have been the case if the trustees had 
made a grant of an annuity under seal, or by a valid contract 
founded on a good consideration ; there was here neither the one 
nor the other. It is argued indeed that the resolution was binding 
as a grant, because the 76th section of 13 & 14 Yict c. cix. im- 
posed an obligation on the trustees to exercise their judgment, and 
that having once exercised that judgment, it could not be subse- 
quently varied ; but from that construction of the section I en- 
tirely dissent; it conferred a power upon them, but it imposed no 
obligation. It is also argued that the resolution evidenced a 
contract founded on good consideration between the plaintiff and 
the defendants ; but I can find no evidence of any such contract. 
The resolution conferred a mere bounty on the plaintiff; the 
elements of a contract are entirely wanting. The trustees no 
doubt intended that the plaintiff should be provided for during the 
remainder of his life, not anticipating a deficiency in the funds, 
but there was nothing to deprive them of the power of recon- 
sidering their resolution. 

Gbove, Quain, Archibald, and Honyman, JJ., concurred. 

Judgment reversed. 

* 

Attorneys for plaintiff : Taylor & Arnolds 
Attorney for defendant : i2. /. Pead. 
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SMITH V. FLETCHER and Others. 
Trespass — Duty qf Landoumer — CcUeeiing Wattr — Mining. 

The defendants' mines adjoined and communicated with the plaintifiTs ; and in 
the surface of the defendants* land were certain hollows and openings, partly caused 
hy and partly made to facilitate the defendants* workings. Across the surface 
of their land there ran a watercourse, which, in the year 1865, was diverted by 
them into another channel. In November, 1871', the banks of the water- 
course (which were sufficient for all ordinary occasions) burst in consequence of 
exceptionally heavy rains, and the water escaped into and accumulated in the 
hollows and openings, where the rains had already caused an unusual amount 
of water to collect, and thence by fissures and cracks passed into the defendants*, 
and so into the plaintiff's, mines. If the land had been in its natural condition the 
water would have Spread itself over the surface and have been innocuous. The 
defendants were not guilty of any actual negligence in the management of their 
mines. 

At the trial of an action brought by the plain tiff^ to recover the damage he 
had sustained, the learned judge directed a verdict for the plaintiff", holding that 
the case was governed by Fletcher v. Bylands (Law Rep. 3 H. L. 330) and that 
the defendants were absolutely liable ; and rejecting evidence offered by the de- 
fendants that every reasonable precaution had been taken to guard against 
ordinary emergencies : — 

Hdd (reversing the judgment of the Court below), that the case was not beyond 
all question governed by Fletcher v. Bylands (Law Rep. 8 H. L. 330), that the 
water coming from the natural overflow and that coming from the diversion of 
the watercourse might possibly admit of different ooninderations ; that if the 
evidence tendered had been received, there might have been questions for the 
jury, and that under all the circumstances there ought to be a new trial. 

The opinion of the jury at such trial ought to be taken as to whether what was 
done by the defendants was done by them in the ordinary, reasonable, and proper 
mode of working the mine. 

Appeal by the defendants from a decision of the Court of Ex- 
chequer discharging a rule to enter a nonsuit, or for a new trial. 
The pleadings and facts are fully stated in the report in the C!ourt 
below. (1) 

HoOceTy Q.C. (Kay, Q.C., and BaylU with him), for the appealing 
defendants. The defendants are not responsible. They did not 
make the openings and cuts on their land in order to store water, 

(1) Law Rep. 7 Ex. 305. 
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and this renders the case of Fletcher y. Rylands (1) inapplicable. 1874 
There the defendant made a reservoir to store water. Here the Smith 
openings and cuts were made in the ordinary coarse of working ^^^^3^^^ 
the mine. There is no suggestion either of negligence on the 
defendants' part or of any abnormal mode of working. The water 
which did the mischief came during a heavy flood by gravitation. 
Smith V. Kenriek (2) is in point. The mischief in that case, as 
here, was caused by the ordinary process of working the mine, and 
although damage resulted to the plaintiff, it was held that the de- 
fendant was not responsible. In Baird v. Wittiamson (3) the dis- 
tinction is drawn between water flowing by gravitation from one 
mine to another, and water sent by the active interference of the 
mine-owner. In respect of the latter he would be responsible. 

[LoBD CoLEBiDGE, G.J. The question before us seems really to 
be one of fact. Did this water come simply by natural causes into 
the plaintiff's mnes ? If so, Smith v. Kenriek (2) would be applicable. 
Or, on the other hand, did the defendants, as the Court below seem 
to have thought, cause the water to come there ? If they did, the 
lailing of the Court of Common Pleas in Baird v. WHliamsan (3), 
as to the water pumped to a high level, would apply.] 

The proper inference to be drawn is, that the defendants did 
nothing actively to bring the water. 

[Lord Coleridqe, C. J. They made a " cut *' from the bottom 
of one of the hollows, and also altered the channel of a water- 
course.] 

The watercourse was really improved and enlarged, and the 
defendants desired to give evidence of this, and also that they had 
taken all reasonable precautions to prevent damage. But the 
learned judge rejected evidence on both points, conceiving that 
Fletcher v. Rylanda (1) governed the case. As to the **cut," that 
was analogous to the passage or ** crut " made by the defendant in 
Baird v. Williamson (3) from one seam to another, and which it 
was held he was justified in making in the usual course of work- 
ing. The working therefore being usual, and there being no negli- 
gence, the defendants were not liable for the consequences of an 

(1) Law Bep. 3 H. L. 330; 18 L. J. (3) 15 C. B. (l^.S.) 376; S3 L. J. 
(C. P.) 172. (C.P.) 101. 

(2) 7 C. B. 515. 
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1874 extraordinary flood : Oarstaira v. Taylor (1) ; Tennent v. Earl of 

Smith Olosgow. (2) 

Flktohkb. SerscheU, Q.C. (Crompton with him), for the plaintiff. The 
natural consequence of the defendants' act was to bring the water 
into the openings and hollows in their land, whence it flowed 
through the cut into the plaintiff's mines. It is true that the 
openings were not made on purpose to store water, but that can- 
not make any difference ; the result is the same. Smith v. Ken^ 
rich (3) only decides that if subterranean water, collected in under- 
ground workings in the ordinary course of mining, escaped without 
the mine-owner's negligence, he would not be liable. But what 
may be called ^^ mine water " proper is subject to different con- 
siderations from water collected on the surface of the land by 
quarrying. 

[Lord Colebidqe, C.J. .We must take it that the defendants^ 
workings, both underground and on the surface, were ordinary and 
usual.] 

At all events they create a state of things on the surface, of which 
the necessary consequence is, that water will accumulate. The 
principle of Fletclier v, Bylands (4) therefore applies, and it was 
not necessary to prove any actual negligence. The defendants 
choose to collect what to their knowledge may do damiige in 
certain circumstances, and if damage is done they are absolutely 
responsible : Buck v. Williams. (5) Baird y. WUliaTMon (6), so far 
as the third class of water is concerned, viz. the water raised by 
pumping, is in the plaintiff*s favour. The defendants here, by 
making the cut and diverting the stream, did actually cause the 
water to flow into the plaintiff's mine, and it is no answer to say 
that if the stream had not been diverted more water would have 
overflowed. 

Eolker, Q.C.f was not called on to reply. 

LoBD CoLEBiDGE, C.J. We coucur with the Court below that 
it is impossible to enter a nonsuit, but we are further of opinion 

(1) Law Rep. 6 Ex. 217. (4) Law Rep. 3 H. L. 330. 

(2) Coart . of Session Cases, 3rd (6) 3 H. A; N. 308 ; 27 L. J. (Ex.) 
Series, 133. 357. 

(3) 7 C. B. 515 ; 18 L. J. (C. P.) (6) 15 C. B. (N.S.) 376 ; 33 L. J. 
172. (C.P.) 101. 
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that there ought to bo a new trial. The case appears to us to 1374 
have been stopped too soon. The learned judge seems to have q^^ 
been of opinion that the case was one in all respects within Fletcher ^ ^* 

* ^ Flbtohbr. 

V. Bfflands. (1) We do not think that it was» in every respect or 
in every conceivable aspect, within that authority ; and if evidence 
had been given on behalf of the defendants, we think there might 
have been questions for the consideration of the jury. 

Again, the learned judge drew no distinction between the water 
which came from the new diversion of the stream and that which 
came £nom the natural overflow. We think that what may be called 
these two sets of water may admit of very different considerations. 

As there is to be a new trial it is unnecessary to say jjiOTe, ex- 
cept that we think it desirable that the opinion of the jury should 
be taken, as to whether what was done by the defendants was done 
in the ordinary, reasonable, and proper mode of working the mine. 

Keating, Quain, Grove, Archibald, and Honyman, JJ., 

concurred. 

Judgment reversed* 

Attorneys for plaintiff: Helder d KirkbanJc. 
Attorneys ibr defendants : Grregort/y Bawdiffes, & Co.^ for Mus- 
grave, Whitehaven. 



WHAITB v. the LANCASHIRE AND YORKSHIRE RAILWAY Feb. 12, 

COMPANY. 



Carner^Carriera Act (11 Oeo.4cdil Wm. 4, c. 68), w. 1, 2—** Parcel or 

Packaged* 

The plaintiff sent upon a truck by the defendants' line a waggon with wooden 
sides, but without a top, in which he packed, amongst other things, paintings 
exceeding the value of 102., which were so placed in the waggon that it could 
be seen Uiat they were paintings, but their exact character could not be seen. In 
an action for injury to the paintings : — 

Hdd, that the waggon, with its contents, was a '* parcel or package * within 
the Carriers Act, s. 1, and that, the goods not having bedn declared, the plaintiff 
could not recover. 

Action brought against the defendants to recover the value of 
goods of the plaintiff injured and destroyed whilst being carried 

(1) Law Rep. 3 H. L. 330. 
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1874 by the defendants for the plaintiff. The defendants paid 312. 
WhIitii ii^to conrt in respect of some of the goods, and as to the rest 

LurcAOTniE P^®*^^ ^** *^® goods were within 11 Geo. 4 & 1 Wm. 4, c. 68, 
AND 8. 1, and were contained in a parcel or package exceeding the 

Railway Ga value of 102., and were not declared. 

The cause was tried before Pollock, B., at Manchester, on the 23rd 
of December, 1873, and th^ facts proved were as follows: — ^The plain- 
tiff, who was a decorator and exhibitor of fancy articles at Man- 
chester, had sent to Wigan various articles, including decorations, 
models, mechanical figures, and oil paintings, for exhibition at the 
Wigan Infirmary Bazaar. On the closing of the exhibition these 
articles were packed in a waggon and a lorry for return. The oil 
paintings, which were ten in number, were placed in the waggon, 
the two middle ones being placed, with their faces inward, against 
the opposite sides of a frame shaped like an inverted Y, and the 
remainder ranged in line behind the two first, and separated from 
each other and kept in place by strips of wood nailed to the floor. 
The waggon was open at the top, so that it could be seen that 
that there were pictures inside, but the character of the pictures 
could not be seen. The plaintiff and his foreman, in their evidence, 
described themselves as having ''packed " the things in the waggon 
in this manner. The waggon and lorry were placed on two trucks 
on the defendants' line for conveyance to Manchester ; the train 
in which they were met with a collision, and the contents of 
the waggon were greatly injured, the paintings in question, which 
were proved to be worth 100/., being wholly destroyed. The plain- 
tiffs paid a sum of 31Z. into conrt in respect of the other goods; a 
further sum of 201. for consequential damage in respect of them 
was agreed on at the trial ; and a verdict was entered for the 
plaintiff for 120/., with leave for the defendant to move to reduce 
the verdict to 20/., on the ground that as to the paintings the 
defendants were protected from liability by the Carriers Act (1), 
no declaration having been made or insurance paid. 

(1) 11 Geo. 4t & 1 Wm. 4, c. 68, other thiDgs), paintings " contained in 

8. 1, proTides that no "common car- any parcel or package which shall have 

rier by land for hire shall be liable for been delivered, either to be carried for 

the loss of or injury to any article or hire or to accompany the person of any 

articles or property of the descriptions passenger . . . when the value of such 

following, that is to say " (amongst article or articles or property aforesaid 
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A rule having been obtained accordingly, 

Eolker, Q,C. {Ambrose with him), shewed cause, and contended 



1874 



• Wha.te 

V, 

that a waggon could not properly be described as either a parcel ^^""^ 
or a package ; it was not suflSciently closed up, and it was of -^^^^^^ 
too large a size. The defendants were able to see what was inside, 
and so, without any declaration, had warning of its contents. The 
object of the statute was therefore secured, which was to protect ' 
carriers against incurring liabilities the extent of which they had 
no means of knowing. 

JB. G. WtUiamSy Q.C. (Herschell, Q.C., with him), in support of 
the rule, contended that the pictures were described as packed, and 
were, in fact, packed in the waggon, and that anything packed was 
a package ; that nothing could turn upon the size of the package, 
but that in fact the two words ** parcel " and '^ package " appeared 
to be designedly used, the one to describe the smaller, the other to 
describe the larger kinds of packages, so that everything might be 
included ; and that it was no answer that the goods, though prac- 
tically covered up, were partially visible. The sender has to de- 
clare, and the carrier is entitled to know, not only the nature, but 
the value of the goods. 

Bbamwell, B. I think this waggon with its contents was a 
^* package " within the meaning of the Act. Although one would 
not commonly describe it in that way, yet, looking at the object 
and purpose of the Act, I think we are not only entitled, but com- 
pelled to say that it was a ^package or parcel" within the section. 
It is to be observed that the plaintiff himself and his foreman 
authorize us in so describing it, for they say they " packed " the 
p;oods in the waggon, and no one would doubt that this expression was 



contained in Bnch parcel or package 
shall exceed the stim of 10?.," unless 
at the time of delivery " the value and 
nature of such article or articles or pro- 
jierty shall have been declared by the 
person or persons sending or delivering 
the same, and such increased charge as 
is hereinafter mentioned, or an engage- 
ment to pay the same, be accepted by 



the person receiving such parcel or 
package"; and by s. 2, '*when any 
parcel or packi^e containing any of 
the articles above specified shall be so 
delivered, and its value and contents 
declared as aforesaid, and such value 
shall exceed 101,,'* the carrier may de- 
mand an increased rate of charge, to be 
notified as therein mentioned. 
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1874 rightly used ; but if so, then the waggon so packed with goods was 

Whattx ' A package. Further, the packed waggon had this quality of a 

Lancashibb P^c^g® about it, that the pictures were so packed by the plaintiff 

AKD that, thousrh the defendants could see that there were pictures in 

X ORKBBIBK 

Datlwat Go. the waggon, they -could not see what was the exact character of 
the pictures, which the plaintiff's mode of packing concealed. 
The rule must, therefore, be made absolute to reduce the yerdict 
to 20?. 

Cleasbt, B. I am of the same opinion. It is tolerably plain 
that, if the plaintiff had declared the nature and value of the 
contents of the waggon, the defendants would have been entitled 
to charge an increased rate of freight under s. 2 of the Act ; but 
this they could not do unless the waggon were a ^* parcel or 
package." If so, the plaintiff, not having declared, is prevented 
by s. 1 from recovering. It would be absurd to say that the 
waggon was too large to be a package ; plainly, size cannot be a 
criterion. 

Pollock, B. I am of the same opinion. The Act uses the 
words " parcel " and " package." Both words being used, this gives 
us some assistance in arriving at the meaning of what each signi- 
fies. I think that this was a package, if not a parcel. The 
plaintiff says, ** I packed the goods in my four-wheeled waggon, 
which had wooden sides, but no top," which is much as if a man 
should say, " 1 packed my silver forks in a wooden box, but I 
could not put a top on it^ because it was too full." This was 
clearly a parcel or package within the meaning of the Act ; and 
the plaintiff, not having declared the value and nature of the 
contents, cannot recover. 

Bide absolute. 

Attorneys for plaintiff : Edwards^ Layton, & Jaques. 
Attorneys for defendants : Clarke & Woodcock. 
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RADLEY V. THE LONDON AND NORTH WESTERN RAILWAY 1874 

COMPANY. Fd). 7. 



Contributory NegHgence-^RaUway Bridge, 

The. plaintiffs, colliery owners, had a siding adjoining the defendants' line, which 
was Grossed by a bridge, and on to which the defendants were in the habit of con- 
veying the plaintifb' trucks from their line, the plaintiffs removing them thence 
as they thought fit. The defendants brought on to the plaintiffs' siding and left 
there, after working hours, trucks of the plaintiffs, one of which was loaded with a 
broken truck to such a height that it would not pass under the bridge. More 
than twenty-four hours afterwards, but before work was resumed at plaintiffs' 
works, the defendants, after dark, pushed on to the siding other trucks of the 
plaintiffs, and pushed the loaded truck up to the bridge, by which means the train 
of trucks was arrested. The defendants' servants, not being awate of the cause 
of. the obstruction, pushed the train of trucks forward with so much force that 
the loaded truck knocked down the bridge. In an action for the 'damage so 
done, the jury having found that the plaintiff were guilty of contributory negli- 
gence in not removing the loaded truck : — 

Hdd^ that there was no evidence of contributory negligence to go to the jury. 

This was an action brought to recover damages from the defend- 
ants for injury done to a bridge upon the plaintiffs' siding, under 
circumstances which are fully stated in the judgment. The cause 
^as tried before Brett^ J., at the Liverpool Summer Assizes, 1873. 
The defendants contended that the evidence shewed contributory 
negligence in the plaintiffs, and this question being left to the jury 
by the learned judge, they found for the defendants. A rule having 
been obtained for a new trial on the ground that the learned judge 
misdirected the jury in telling them that there was evidence of 
contributory negb'gence in the plaintiffs, 

Jan. SO. Aspinall, Q-C, and HTCanneU^ shewed cause. 
Herschdl, Q.C.9 and Baylis, supported the rule, and referred to 
Davies v. Mann (1) and Dimes v. PeUey. (2) 
The arguments are fully noticed in the judgment delivered. 

Cur. adv. wU. 

Feb. 7. The judgment of the Court (Bramwell and Ampbletf, 
BB.) was delivered by 

(1) 10 M. & W. 546. (2) 15 Q. B. 276 ; 19 L. J. (Q.B.) 449. 
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1874 Bramwell, B. This is a case of very great complexity, not so 

radlit much in the fiacts as in the considerations to which they give rise. 
LowDON ^ much so that we have thought it desirable to put our opinion 
AND North in writing. The material facts are as follows : — ^The plaintiffs are 
Railway Co. colliery owners, who have sidings out of and on one of the defend* 
ants' lines ; over these sidings is a bridge belonging to the plaintiff^,, 
with a headway of eight feet. It has been the course of business 
between the plaintiff and the defendants for the defendants tO' 
take from these sidings the plaintiffs' waggons loaded with coals and 
deliver or leave them at their destination; also to collect the 
plaintifEs' waggons when empty, and bring them to the sidings, and 
there leave them. .When the waggons were so left on the sidings, 
the plaintiffs dealt with them as they thought fit, i. e. took them 
to the pit to be loaded in such order and at such times as they 
pleased, or took them to their workshops if they needed repair. 
On a certain Saturday, after working hours, when the men were 
gone and the plaintiffs could only move them as they might on a 
Sunday, i. e. by some special engagement of workmen, the defend- 
ants brought and left on one of the plaintiffs' sidings some empty 
waggons of the plaintiffs, and a waggon, empty except that it had on 
it a waggon of the plaintiffs which had broken down and could not 
travel, and had to be brought in this way to the plaintiffs. The 
waggon so loaded was, with its load, eleven feet high, and therefore 
could not pass under the bridge. It remained where so left. On 
the next Sunday night, after dark, the defendants brought in a very 
long train of the plaintiflb' empty waggons, and pushed it on the 
siding where this waggon, loaded with the disabled waggon, was. 
The waggon was pushed as far as the bridge. Had it been empty 
it would have passed underneath, and probably the defendants had 
often pushed waggons in this way under the bridge, though tliere 
was evidence to shew that they bad been requested not to push 
things on the siding beyond a public highway, which was some 
distance before getting to the bridge in the direction in which 
the defendants brought the train of empty waggons. This i.«, per- 
haps, of no moment. But the waggon so loaded coming to the 
bridge and beiug unable to pass underneath it, the train stopped, 
and those who had charge of it, without looking to ascertain the 
cause of the stoppage, gave momentum to the engine to such an 
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extent that the waggon with its load knocked the bridge down. 1874 
For this the action was brought. Bawjw 

It is needless to say there was evidence of negligence in the jj^^^ 
defendants, but the learned judge left it to the jury to say whether, ^J^^"°^ 
and the jury did say that, there was contributory negligence in the Railway Co. 
plaintiffs, and found their verdict for the defendants on that ground. 
We have to say whether the learned judge was right in the way in 
which he dealt with this question of contributory negligence. 
* The plaintiffs contended^ first, that there was no evidence of 
contributory negligence. The way the defendants put it was as 
follows : They said the plaintiffs knew, or ought to have known, 
that the loaded waggon had been brought and left at the place 
where it was so left; they knew it would not pass under the bridge; 
they knew that the defendants would, or might, bring empty wag- 
gons on the Sunday, and, to make room for what they brought, 
would, or might, push forward whatever they found on the siding, 
as they had done before; that therefore the plaintiffii ought to 
have moved the loaded waggon, or taken out the broken one, or 
warned the defendants it was there. The plaintiffs said, in answer 
to this, that, assuming they knew the wa^on was there with the 
load, so did the defendants ; that the defendants knew also the 
height of the bridge, and that the waggon with its load would not 
pass under it ; that the defendants knew that working hours were 
over when they brought it, and that practically the plaintiflGs could 
not move or unload it till Monday ; and they said they had a right 
to suppose that the defendants would not be so negligent, under 
these circumstances, as to drive this loaded waggon at the bridge, 
under which it could not pass, and which it would knock down if 
pushed against it with sufficient force, the more especially as there 
was another unoccupied siding on which the empty waggons brought 
on the Sunday might have been put ; that in truth the alleged negli- 
gence in the plaintiffs was, not foreseeing and guarding against the 
negUgence of the defendants ; that even if they themselves had 
placed the loaded waggon there, they had no right to anticipate 
that the defendants would be so negligent as to put any waggon on 
the siding without seeing what was there, and to push with such 
force as they did when they found an obstruction. 
We think this reasoning correct, and, consequently, that there 
Vol. IX. I 3 
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1874 was no evidence of contributory negligence for the jury. Suppose 

Badley the defendants had brought the loaded waggon on Sunday night, 

LoHfDON *"^^ pushed as they did, then there would clearly have been no 

Am NoKTH contributory negligence ; but how does that differ from the present 

BailwatOo. case, unless it is supposed there was some duty in the plaintiffs 

to move the loaded waggon on the Saturday, or to give some 

notice? 

The plaintiffs further contended, what perhaps is much the same 
thing differently put, that, according to Davies v. Mann (1), assum- 
ing there was negligence on their part, yet, if the defendants could 
have avoided doing the mischief by reasonable care, they were 
bound to do so ; and the plaintiffs objected to the learned judge's 
summing-up, that this had not been left to the jury. This also 
seems well founded. There must, therefore, be a new trial. 

Should the case be tried again, it might be as well to leave the 
question in this way to the jury, giving leave to the plaintiffs to 
move on the ground that there was no evidence of contributory 
negligence, should the jury find for the defendants. 

Bide cUmlute. 

Attorneys for plaintiffs: Sharpen Parker, d Pritehard, for 
Peaee, Wigan. 
Attorney for defendants : Blenkinsojp. ' 



Feb. 5. BLANCHEl^ v. POWELL'S LLANTIVIT COLLIERIES COMPANY, 
LIMITED. 

Action for Freight — Difference httween Weight of Cargo skipped and Weight 
expressed in BiU qf Lading — Estoppel — Foreign Bill of Lading — Contract 
made in Franee^BiUs of Lading Act (18 di 19 Vict, c 111), s, 3. 

To an action for a lump sum for freight by the master of a ship against the in- 
dorsee of a bill of lading the defendants pleaded, except as to 217 tons of cargo, 
that by the bill of lading the plaintiff acknowledged himself to have receiTed a 
number of tons exceeding 217 tons, and that he did not carry or deliver the goods 
in the bill of lading mentioned, but only a portion, to wit, 217 tons (not alleging 
la terms that he did not carry all the goods delivered). The plaintiff replied (8.) 
that he carried all the goods delivered to him under the bill of lading, and that 
the goods so delivered and described in the bill of lading as weighing more than 



(1) 10 M. & W. 546. 
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217 tons in fact weighed 217 tons only, and that the weight mentioned in the bill 
of lading was a mere misdescription, inserted without fraud or default ; (4.) that 
the bill of lading was made in France, and that, according to the law of France, 
the whole freight was payable, although part only of the goods was carried and 
deliyered ; and (5.) repeating the allegations of the third replication, and adding 
that the bill of lading was made in France, and that, according to the law of 
France, the whole freight was payable. On cross demurrers : — 

Hdd, that the plea was ambiguous, but that, assuming it to be good, the third 
replication was a good answer to it, for that, in an action for freight, the master 
is at liberty (notwithstanding 18 & 19 Vict. c. Ill, s. 3) to shew that the cargo 
actually receiyed by him dififers in weight from that signed for in the bill of 
lading, at all events where the weight mentioned in the bill of lading is mere 
matter of measurement ; and that the freight being a lump sum the plaintiff was 
entitled to recover the whole. 

HM also, that the fourth and fifth replications wore good. 

Declaration that one Paranqne, at L'Orient, in the republic of 
France^ delivered to the plaintiff a cargo of pit-wood, to be car- 
ried by the plaintiff in a ship from L'Orient to Cardiff, under a 
bill of lading dated the 2nd of January, 1874, signed for the same 
by the plaintiff, and there delivered (accidents and dangers of the 
sea excepted) to the holder of the bill of lading or his order, he or 
his assigns paying the plaintiff for freight the sum of 3441 shil- 
lings and 42. gratuity, amounting together to 176Z. Is. ; that at the 
date of the bill of lading Paranque indorsed it to the defendants, 
in order to pass the property to them, and thereiipon the property 
passed to them, and all conditions, &c., were fulfilled necessary to 
entitle the plaintiff to claim the freight and gratuity from the 
defendants, yet they made default in paying the same. 

Plea, except as to so much as relates to the carrying and de- 
livery of 217 tons of pit-wood, being parcel of the cargo on the 
declaration mentioned, that the bill of lading was in the words 
and figures following [here was set forth the bill of lading in 
the French language], which said bill of lading is properly trans- 
lated thus: — ^''I, Blanchet, master of the ship Christopher CclumJms, 
being at KOrient, in order to go to Cardiff, acknowledge to have 
received on board my ship, of you, Paranque, 256,782 kilos., the 
whole safe and in good condition, marked and numbered as in 
margin [256,782], which I bind myself to convey (perils excepted) 
to Cardiff, and deliver to the bearer or his order on his paying 
me 3441 shillings and 42. gratuity, in faith of which, &c. Signed 
at L'Orient, the 2nd of January, 1873.— A. E. Blanchet"; and 
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that the plaintiff did not carry or deliver the goods in the bill 
of lading mentioned, but a portion of the same only, to wit, 
217 tons. 

Beplications. 8. That the plaintiff did carry and deliver to the 
defendants the whole of the goods delivered to him under the bill 
of lading, and which were intended to be thereby described ; and 
that the goods so delivered and described as weighing 256,782 kilos., 
a weight exceeding 217 tons, in fact weighed 217 tons, and no more, 
and that the weight mentioned in the bill of lading was a mere 
misdescription, inserted without fraud or default on the plaintiff's 
part. 

4. That the bill of lading was made at L'Orient, in the republic 
of France, and that, according to the law of France, the whole 
freight was payable, although part only of the goods was carried 
and delivered as in the first plea mentioned. 

5. Bepeating the allegations in the third replication, and adding 
that the bill of lading was made at L'Orient, in the republic of 
France, and that, according to the law of France, the whole of 
the freight was payable. 

Demurrers to the plea, and replications, and joinders in ^e* 
murrer. 



£• E. Webster in support of the demurrer to the plea and of the 
replications. A lump sum is payable for freight, and the remedy, 
if any, for short delivery is by cross action. The freight is not 
apportionable : Bdnnsan v. Knights. (1) The plea, therefore, is 
bad. 

[He was stopped.] 

JEJ. OlarJce, contra It has never been decided that lump freight 
in a bill of lading is not apportionable ; but if it is not, the plea is 
a good answer to the whole action, for the whole cargo was not 
carried. If it is, it is an answer as to the part of the cargo not 
carried : The Norway (2) ; BUehie v. Atkinson. (3) As to the re- 
plications, the third is bad, for it does not shew that the misde- 
scription was caused by the fraud of the shipper, or the defendants, 
or some person through whom they claim ; and in the absence of 



(l; Law Eep. 8 C. P. 465. (2) Br. & Lnsh. 377. 

(3) 10 Eaat, 295. 
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8ach fraud the bill of lading is conclusive, under the 18 & 19 Yict. 
c 111, s. 3 (1), to shew the actual quantity or weight of the goods 
diipped. The fourth and fifth replications are also bad. The 
law of France is not applicable to a contract to be performed in 
England. 

Wehster was not called on to reply. 

Bramwell, B. I think the plaintiff is entitled to our judgment. 
The plea is ambiguous, but the third replication states in positive 
terms that the plaintiff delivered to the defendants all the goods 
lie actually received on board. It is said this is no answer, because 
the plaintiff is estopped, under the Bills of Lading Act (18 & 19 
Vict c. Ill), s. 3, from denying that he received any other quantity 
than that mentioned in the bill. Now, I agree that in some cases, 
iind for some purposes, where the weight of the cargo is material, 
the master might be bound by the statement of weight in the bill 
of lading. For example, in an action against him t(fr non-delivery, 
he might be estopped, but not in such an action as this. The 
freight here is a lump sum, and, in my opinion, indivisible ; and 
therefore, if there were anything in the point made for the defend- 
ants, they would escape paying any freight at all. Again, the 
owner might maintain this action, and there would clearly be no 
ostoppel against him. The third replication is therefore good. 

Further, the fourth replication seems to me to be clearly good. 
The statute transfers the contract as it existed between the 
original parties, and this contract was made in France, and the 
rights and obligations of the parties must be governed by French 
law. And the fifth replication is even better than the fourth, 
for it repeats the allegations of the third, and adds that the bill 
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(1) By the 18 & 19 Vict. c. Ill, s. 3, 
it is enacted that *' every bill of lading 
in the hands of a consignee or indorsee 
for valuable consideration, representing 
goods to have been shipped on board a 
vessel, shall be conclusive evidence of 
«uch shipment as against the master 
or other person signing the same, not- 
withstanding that such goods, or some 
part thereof, may not have been so 
shipped, imless' the holder of the bill 



of lading shall have had actual notice, 
at the time of receiving the same, that 
the goods had not been in fact laden 
on board ; provided that the master or 
other person so signing may exonerate 
himself in respect of such misrepresen- 
tation by shewing it was caused with- 
out any default on his part, and wholly 
by the fraud of the shipper, or of the 
holder, or some person under whom the 
holder claims.*' 
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1874 of lading was made in France, and that hj Frencli law the whole 
BLANOHrr freight was payable. 

l^^]^y^ PiGOTT, B. I agree with what has fallen from my Brother 
C0LUEBIE8 Bramwell as to the effect of the Bills of Lading Act, and think 

COMPANT. , , o ' 

that onr judgment shonld be for the plaintiff upon this record. 

Cleasby, B. I am of the same opinion. The plea is ambigu- 
ous, but the effect of it is that the quantity stated in the bill of 
lading to be shipped was not delivered. It is consistent with this 
that all actually shipped was delivered. That being so, the plain- 
tiff has performed his contract, and is entitled to the lump freight. 
The only answer to his claim is founded on the 3rd section of the 
Bills of Lading Act, and it is contended that the statement of weight 
in the bill of lading estops him. Now, if the bill had acknow- 
ledged the receipt of certain specific things — ^a certain number of 
horses, for instance — it might be that the plaintiff could not be 
heard to say that a different number was shipped in fact. But 
that cannot be said of a mere statement of weight, which may, 
and often does, vary during the transit ; and I do not see any 
estoppel, therefore, to prevent the plaintiff from saying that the 
measurement was wrong, it not being suggested that a wrong 
weight was inserted fraudulently in order to enhance the lump 
freight recoverable. All the bill of lading means is ** Beceived 
the cargo fairly weighed." The replications, therefore, seem to 
me to be good. 

Judgment for the plaintiff. 

Attorneys for plaintiff : Ingledew, Inee^ & Greening, 
Attorney for defendants : Oosling. 
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DICKESON V. HILLIARD and Akothbb. 1874 

Defamation — Privilege — Communicati(m hy one Election Agent to Another'^ *' 

Parliamentary EUctian — Time for Petition^^Intereat or Duty. 

F. and B. were candidates at a parliameatary election. The defendants were 
agents of B., and on the day of the election, whilst the poll was proceeding, one 
of them wrote to the agent of F^^ stating that bribery on F/s behalf was going on. 
B. was returned, and on the next day the plaintlGTs name was mentioned by the 
same defendant to F.*s agent as that of a briber. A discussion upon the imputa- 
tion ensued, which resulted in the defendants transmitting to F.'s agent on the day 
following a document signed by both of them, ''certifying ** that the plaintiff had 
been personally guilty of bribery. 

In an action of defamation brought upon this document : — 

Edd^ that the occasion was not privileged. 

Qumre^ whether it would have been privileged if a petition against the return 
of B. had been presented or contemplated, the twenty-one days during which such 
a petition might have been presented not having elapsed. 

Dbolabation that^ before the time of the committing of the 
grievances complained of, one T. S. Forbes was a candidate for the 
representation in Parliament of the borough of Dover, and the 
defendants, William Edward Hilliard and Evan Hare, falsely and 
maliciously wrote and published of the plaintiff the words follow- 
ing:— 

"Dover election, 1873. We certify that we have discovered 
that Mr. Dickeson (meaning thereby the plaintiff) and Mr. Bobin- 
son (1) have been personally guilty of offering 11. lOn. to a voter for 
his vote, and It 10s. for every vote he could procure for Mr. 
Forbes. The elector referred to has be)3n personally examined by 
one of us, and evidence, which he is prepared to give on oath, 
is dear and distinct Dated 24th September, 1873. William 
Edward Hilliard, chairman ; Evan Hare, Mr. Bamett's agent" 

Plea : Not guilty. Issue. 

The cause was tried before Kelly, C.B., at the London sittings 
after Michaelmas Term, 1873, when the following facts were 
proved : In September, 1873, there was a contest for the represen- 
tation of the borough of Dover between Mr. Forbes on the side 
of the Liberal party, and Mr. Barnett on that of the Conservative 

(1) Mr. Bobinson was plaintiff in a similar action to the present, and recovered 
a verdict for 225/. 
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1874 party. The plaintiff was one of the chairmen of a district com- 
XhoKBBON niittee formed to promote the retam of Mr. Forbes. The defend- 
ant Hilliard was chairman of Mr. Barnett's committee, and the 
defendant Hare was his election agent. The polling took place- 
on the 22nd of September, 1873, and resulted in the return of 
Mr. Bamett. In the course of that day, whilst the poll was being 
taken, the defendant Hare made a communication to a Mr. Hall^ 
the election agent of Mr. Forbes' committee (between whom and 
himself an agreement had previously been made that neither party 
should resort to any corrupt pj»ctices), to the effect that two 
prominent members of Mr. Forbes' committee had been offering 
money to Toters to poll for Mr. Forbes, and that, in consequence,. 
Mr. Bamett would take whatever steps he might be advised. The 
following day Hall and Hare met, and the plaintiff's name was^ 
then mentioned by Hare as that of one of the persons implicated* 
Mr. Hall stated that if the allegations made as to the plaintiff were 
properly proved to be true, he would recommend such a course 
to be adopted as would render a prosecution inexpedient, and the 
defendant Hare promised to furnish the necessary evidence, and 
said an apology must be made. 

On the 24th of September a certificate, signed by both defend- 
ants, and a form of proposed apology was forwarded to Mr. Hall,, 
inclosed in a letter signed by the defendant Hare. The certificate 
was to the effect above stated in the declaration. The apology 
proposed contained an undertaking intended for signature by the 
plaintiff and Mr. Bobinson, '^ in consideration of Mr. Barnett's- 
committee consenting not to prosecute us," to take no part ia 
politics for two years. There was no foundation for the imputation 
of bribery, and the plaintiff refused to sign the apology forwarded 
to Mr. Hall, and brought this action. 

It was contended, under these circumstances, that the defamatory 
document was privileged. The learned judge ruled, as a matter of 
law, that it was not, but further left it to the jury to say whether 
there was anything to clothe the communication with privilege, 
and if they thought there was, and that there was no express 
malice, to give the defendants the benefit of it and find a ver- 
dict for them. The jury found a verdict for the plaintiff, 
damages 2257. 
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Jan. 12, 20. Oiffard, Q.C.y for the defendant Hilliard, and E. 1874 
Clarke^ for the defendant Hare, moved for a new trial, on the Diousos'^ 
ground of misdirection on the part of the learned judge in that ttit.t^'ai»> . 
lie did not tell the jury that the words were written on a 
privileged occasion and direct them to find a verdict for the de- 
fendants. The communication comes within the rule laid down 
in Taoffood v. Spyring (1) and Harmon v. Buuih. (2) It was made 
bona fide upon a subject in which the parties communicating had 
an interest to a person having a corresponding interest The 
polling was over, it is true, but the twenty-one days during which 
a petition might have been presented under the Parliamentary 
Elections Act, 1868 (32 & 33 Vict c. 125), s. 6, had not elapsed. 

[Eellt, C.B. There was no suggestion at the time that a 
petition was in contemplation. If there had been one either 
actually filed or proposed to be filed, the case might possibly have 
been altered.] 

It was impossible for the defendants to be sure no petition would 
be filed, and the communication was one which they were justified 
in making to the person who would probably decide what course 
the defeated candidate should adopt. The rule of privilege has 
been extended of late years (see per Erie, C.J., in WhUeley v. 
Adams), (3) It is enough that there was a chance of a petition. 
A confidential relation had certainly been established between the 
defendants and Hall prior to the election, and that being so, 
everything said or written which might be fairly attributed to 
that relation was protected : BeaUon v. Skene. (4) 

[They also referred to Coichead v. Richards (5) and Fryer v. 
Kinnerdey. (6)] 

Kellt, G.B. I am of opinion that this rule should be refused. 
The case has been ably argued by Mr. Gifiard and Mr. Clarke, but 
they have not succeeded in convincing me that the libel com- 
plained of was in any sense a privileged commuuication. I may 
say, in passing, that although I thought at the trial there was no 
evidence that the occasion was privileged, I asked the jury whether 

(1) 1 C. M. & R. 181, (4) 6 H. &N.838; 29 L. J. (Ex.) ^30. 

(2) 6 E. & B. 344. (5) 2 C. B. 569. • 

(3) 15 C. B. (N.S.) 392; 33 L. J. (6) 15 C. B. (N,8.) 422; 83 L. J. 
(C.P.) 89. (C.P.) 96. 
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1874 they thought there was anjihing in the nature of the relations 
DioKBsoH between the parties that made the communication justifiable ; and 
I told them that if they did think so, and also were of opinion that 
no express malice was proved, then they should find a verdict for 
the defendants. They found, however, for the plaintiff, and the 
question for us is now one of law, whether I ought to have directed 
them to find for the defendants, upon the ground that the words 
complained of were protected by the occasion upon which they 
were published. Now the libel declared upon is this [the learned 
judge read the words of the declaration] ; and if there had been a 
mere statement that some voter had declared that the plaintiff 
had offered him a bribe, that might possibly have been protected 
as being a warning which the defendants were justified in giving 
to those who represented Mr. Forbes. But the document is much 
more than this. It is a certificate that the defendants have dis- 
covered that the plaintiffs have been guilty of personal bribery ; 
and I can see nothing in the character of Hall, to whom it was 
addressed, or in the relation between him and the defendants, to 
clothe it with the immunity afforded by law to statements passing 
between persons who have a common interest or duty with respect 
to the subject-matter of such statements. Hall was not a person 
who had jurisdiction either to punish or to inquire into the alleged 
bribery by the plaintiff, or who was invested with authority to 
institute proceedings in respect of it ; and the case does not fall 
within any of the classes to which the doctrine of privilege has 
hitherto been held applicable. 

The first of these classes includes cases like that of Harrison 
V. Bwh. (1) There the plaintiff, who was a magistrate, was 
charged with neglect of duty, and the defendant made the com- 
munication complained of to the then Home Secretary, with a 
view to procure the plaintifi^s removal from the commission of 
the peace. The only question was, whether this communication 
was addressed to the proper person, and it was contended that it 
should have been addressed to the Lord Chancellor. It was, how- 
ever, held that the appointment and removal of justices rest with 
the [}pvereign,and that although she usually acts through the Lord 
Chancellor, she might also act through the Secretary of State, and 

(1) 6 E. & K 344 ; 25 L. J. (Q.6.) 25. 
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thaty therefore, a communication addressed to him as to the alleged 1874 
misconduct of a magistrate was covered with the same priyilege as Diokison 
though it had been addressed to the Queen herself. It was a hiluLlbd. 
communication addressed to one in authority, with a view to the 
institution of judicial proceedings. Clearly it is no authority in 
the present instance, where the perscm addressed had no power 
either to prosecute or institute an inquiry into the conduct of the 
persons accused. 

The second class of cases where priyilege has prevailed, is that 
of military offences, where a court of inquiry into alleged miscon- 
duct is either being or about to be held ; and a communication 
made, either to the Court or before the Court is held, with a view 
of assisting the Court is held privileged, because the proceedings, 
if not strictly judicial, are in the nature of judicial proceedings, 
and it is the duty of every one concerned to give information 
which may assist in the proper prosecution of the inquiry. Such 
were the cases of Dawkins v. Lord Rokeby (1) and Beat9on v. 
Skene. (2) The policy of the law covers, and rightly covers, such 
information with privilega 

The third class of privileged communications is of a different 
nature and consists of pases where the defendant makes a defama- 
tory statement to some one who applies to him for information 
and to whom he has a moral or social, if not a legal, duty. The 
most familiar instance is that of giving a character to a servant, 
where a libel, if bona fide published and without express malice, is 
shielded. Other cases might be put ; for example, a statement 
made by one member of a vestry or club defamatory of another, to 
persons who had an interest in hearing it. But I know of no ce^e 
which covers the present, where, after the election was over, the 
defendants take upon themselves to certify that the plaintiff has 
committed an act of bribery, and make their certificate to one who 
has no authority or duty either to punish or to inquire into the 
truth of the allegations made, and who did not invite the state- 
ment There should therefore be no rule. 

PiQOTT, B. I am of the same opinion. I do not think that my 
Lord misdirected the jury in this case. He decided, and in my 

(1) Law Rep. 8 Q. B. 266. (2) 6 H. & N. 838 ; 29 L. J. (Ex.) 430. 
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1874 judgment rightly'decided^that the occasion upon which the defam- 
DioKBflON~ Atory statement complained of was published was not privileged ; 
and he moreover left it to the jury to say whether the relation 
between Hall and the defendants could render the communication 
justifiable. The question is really one for the judge, and it is now 
before us as one of law. Now the legal canon as to privilege is 
well enunciated in Harrison v. Bush (1) in these words : '^ A com* 
munication made bona fide on any subject-matter in which the 
party communicating has an interest or in reference to which he 
has a duty is privileged, if made to a person having a corresponding 
interest or duty, although it contain criminatory matter, which 
without this privilege would be actionable "; and in the same case 
the word '' duty " is explained as including what may be called a 
duty of imperfect obligation, a moral or a social duty. It seems 
to me that the facts proved at the trial do not* shew that any 
duty whatever was cast upon the defendants to publish the cer- 
tificate complained o£ There was an election proceeding at 
Dover, at which Messrs. Forbes and Barnett were the candidates. 
Mr. Hall was the election agent for Forbes, and the plaintiff 
was a member of one of the ward committees. The defendants 
held corresponding offices on Barnett's side. On the 22nd of 
September the polling took place, and on that day a commu- 
nication was made by Hare to Hall, that bribery was going on 
upon Forbes' side. If this had been the libel which is the subject- 
matter of this action a serious question of privilege might have 
arisen. But it is not so. No doubt the statement made on the 
22nd was to some extent the foundation of the subsequent libel. 
Hall directed some inquiry to be made, but no result imm^iately 
followed. The next day Hall, without any communication with 
the plaintiff, wrote to Hare, asking for an interview, which accord- 
ingly took place. Hall then requested Hare not to prosecute the 
parties supposed to be guilty, and went on to say that if prosecu- 
tion was forborne, and if he was properly certified that bribery had 
been committed by the plaintiff, whose name was first mentioned at 
this interview, he would take measures which would render it un- 
necessary or inexpedient to prosecute. Upon that the defendant 
Hare wrote out, and both he and Hilliard signed, the certificate 

(1) 6 £. & B. at p. 348. 
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'declared upon, aud sent it the next day (the 24th of September) to 1974 
Hall. It contains grossly defamatory matter ; and I cannot see any Dicuson 
interest or duty which rendered it privileged. The defendants ^jj^ 
were committeemen of one candidate, and Hall was agent of the 
other, and if the election had been proceeding, possibly an interest 
or daty might have been held to exist. But on the 24th the 
election was at an end. Hall h&d no authority to prosecute the 
plaintiff, nor any legal control over him. His interest or doty, if 
he ever had one, had ceased. 

It was contended that it was possible a petition might have been 
presented. But this is a mere hypothesis, and cannot clothe the 
certificate with immunity. Hall was in fact a volunteer, stepping 
forward without any authority from the plaintiff, to defend him, or 
to shield him from the consequences of the offence which it was 
asserted he had committed. For these reasons I agree with my 
Lord, that there was no privilege, and the rule must therefore be 
refused. 

Pollock, B. I am also of opinion that there should be no rule. 
The rule as to privilege has in modern times been somewhat 
enlarged, and I do not wish to narrow it. It is, however, equally 
important to see that persons are not allowed by their own acts 
to constitute an occasion privileged which would otherwise not 
be privileged, having regard to the relations which naturally exist 
between them. It is said that this certificate was published by 
the defendants to Hall in pursuance of an interest or duty. But 
Hall had no authority to prosecute the offenders; and I cannot 
see anything in the circumstances to warrant me in holding that 
the defendants and Hall had any common interest or duty what- 
ever. No inquiry was made of the defendants in response to which 
the de&matory statement was made. The defendants volunteered 
it, and to hold that just because Hall was the election agent of 
another candidate at an election, which was over, the occasion was 
privileged, would be going far beyond what any cases have hitherto 
justified. 

Bute re/used. 

Attorneys for plaintiff: Bower dt CMton. 

Attorneys for defendants : Dryden ; Hare. 
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1874 HIORT V. BOTT. 

F«A. 12. Conversion — Goods sent hy Mistake — Intention to Appropriate the Goods, 

The plaintiffs sent to the defendant an inyoice for barley, which stated that the 
harlqr was bonght by the defendant of the plaintiffs through G. as broker, and 
also a delivery order, which made the barley deliyerable to the order of the con- 
signor or consignee. The defendant had not in fact ordered any barley of the 
plaintiffs. G. called on the defendant, who showed him the documents, and told 
him it was a mistake. G. said that it was so, and asked the defendant to indorse 
the order to him, for the purpose^ as he said of saving the expense of obtaining 
a fresh delivery order. The defendant indorsed the order to G., who possessed 
himself of the barley and disposed of it, and then absconded. 

On the trial of an action of trover for the barley, the jury found that the de- 
fendant had no intention of appropriating the barley to his own use, but indorsed 
the order for the purpose of correcting what he believed to be an error, and 
returning the barley to the plaintiffs : — 

Held^ that the defendant, having indorsed the order without any occasion to do 
eo, and without authority, was liable. 

Action of trover for barley, tried before Archibald, J., at the 
StafiEbrdshire Summer Assizes^ 1873. 

The facts were as follows : — The plaintiffs, who were com mer- 
chantSy trading mider the name of Brochner and Co., at Hull, had 
been in the habit of employing one Grimmett as then* broker. 
In consequence of a telegram from Grimmett, they, on the 8th of 
June, 1872, forwarded to the London and North Western Bailway 
station at Birmingham 83 quarters of barley, and at the same 
time sent to the defendant, who was a licensed victualler carrjring 
on business at Deritend, Birmingham, a letter, inclosing an invoice 
for the barley, in which it was stated to be ^' sold by Mr. Grimmett 
as broker between buyer and seller," and a delivery order, which 
made the barley deliverable *' to the order of consignor or con- 
signee." The barley had in fact never been ordered by the de- 
fendant, who had had no previous dealings with either the plaintiffs 
or Grimmett. A day or two after the receipt of these documents 
by the defendant, Grimmett called ; the defendant produced the 
documents, and said. "What does this mean? I never bonght 
any barley through you off Brochner and Go." Grinmiett said 
*^ it was a mistake of Brochner and Co. ; they had no doubt con- 
fused the defendant's name and some other name; they were 
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doing a large basinesSy and might have made a mistake.'' Grim- 1874 
mett then asked the defendant to indorse the order, telling him that mom 
he could not get the barley without, and that by not sending the ^^ 
order back expense would be saved. Thereupon the defendant 
indorsed the delivery order to Grimmett, who took it to the rail- 
way station, obtained delivery of the barley, disposed of it, and 
absconded. 

In answer to a question by the learned judge, the jury found 
that the defendant, in signing the order, had no intention of 
appropriating the barley to his own use, but was anxious to correct 
what he believed to be an error; and, on the learned judge adding, 
^' and with a view of returning the barley to the plaintiffs," they 
assented. 

The learned judge then directed the verdict to be entered for 
the defendant, with leave to the plainti£& to move to enter the 
verdict for them for 1802., the value of the barley. A rule having 
been obtained accordingly, 

Feb. 10. Jdf {PaweU, Q.C., with him) shewed cause. The cases 
in which trover will lie are enumerated by Alderson, B., in Fauldes 
Y. WiUaughby (1) as follows : " The true principle is that stated 
by Chambre and Holroyd, J J., when at the bar, in their argument 
in the case of Shipwick v. Blanehard (2), that ^ in order to main- 
tain trover, the goods must be taken or detained, with intent to 
<K)nvert them to the taker's own use, or to the use of those for 
whom he is acting.' This definition, indeed, requires an addi- 
tion to be made to it, namely, that the destruction of the 
goods will also amount to a conversion.'' That statement is 
adopted in 2 Notes to Saunders, p. 108, in these words: ^'The 
taking or detention of the chattel must be with intent to convert 
it to the taker's own use, or that of some third person; or the act 
done must have the effect of destroying or changing the quality 
of the thing." Another test is suggested by the judgment of 
Gleasby, 6., in Ibwler v. HoUins (8), that the act must be one 
'^ dealing with the property." Tried by any of these rules, there 
was here no conversion ; for the defendant intended nothing but 

(1) 8 M. & W. 640, at p. 649. (2) 6 T. R. 299. 

(3) Law Rep. 7 Q. B. at p. 639. 
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1874 to return the barley to the plaintiffs, and had no thought of dealings 
HiouT with the property. Tried by the test of reason, the result would be 
2^ the same. For if a man has goods sent to him which he has never 
ordered, whether by mistake, or on approval, or by way of adver- 
tisement, he becomes an involuntary bailee, and is called upon by 
the act of the sender to do something with them, unless he means^ 
to keep the goods as his own. Then what is he to do ? It is cer- 
tainly not unreasonable that he should take steps to return them 
-to the sender ; and unless in what he does he is guilty of gro6» 
carelessness, he ought not to be held liable for their miscarriage.. 
That is what the defendant has done here ; he took steps to return^ 
the goods to the owners through the owners' agent; and he ought not 
to be made liable for that agent's fraud. His position is the same 
as, or better than, that of the defendants in Eeugh v. London and 
North Western By. Co. (1), and WKean v. Mlvor. (2) 

Boeanquet {HuddUston^ Q'C, with him) in support of the rule. 
It is enough to constitute a conversion if the defendant, by mean»^ 
of an unauthorized act, has deprived the plaintiffs of the possession 
of their goods, either permanently or for an indefinite time. This 
is the effect of the decision in Fowler v. Hollins (3), and agrees- 
with what is said by Alderson, B. in Fouldes v. WiUoxighhy (4), 
and cited and approved by Martin, B. in delivering the judgment 
of the Court in Burroughes v. Bayne. (5) *' Any asportation of a 
chattel for the use of the defendant or a third person amounts to 
a conversion, for this simple reason, that it is an act inconsistent 
with the general right of dominion which the owner of the chattel 
has in it, who is entitled to the use of it at all times and in all 
places. When, therefore, a man takes that chattel, either for the- 
use of himself or of another it is a conversion.'* Here the defend- 
ant has certainly done an unauthorized act, and one which was 
without. excuse. There was no occasion for him to deal with the 
barley at all ; for it was not in his possession, and no act of hir 
was required to give the plaintiffs possession of it. His case is 
therefore wholly unlike that of an involuntary bailee, who has, 
against his will, the actual custody of the goods. That he did 

<1) Law Rep. 6 Ex. 51. (4) 8 M. & W. 640. 

: (2) Law Bep. 6 Ex. 36. (5) 6H.& N. 296, at p. 308; 29 L. 

(3) Law Rep. 7 Q. B, 616. J. (Ex.) 185. 



VOL. IX.] HILAEY TEBM, XXXYH VICT. 89 

4iot mean to appropriate the barley to his own use is immaterial, 1874 
.if his act deprived the plaintiffs of their property. Biom 

Cur, adv. vuU. g^^ 

Feb. 12. The following judgments were delivered : — 

BBAirwELLy B. This case was aigued before my Brothers 
Pigott and Cleasby and myself, and we are all of opinion that 
^e rule must be made absolute. [After stating the factd the 
learned judge proceeded : — ] 

I think the plaintiffii are entitled to recover ; though, so far as 
concerns the defendant, whose act was well meant, I regret the 
^result. Mr. Bosanquet gave a good description of what consti- 
tutes a conversion when he said that it is where a man does an un- 
iiuthorized act which deprives another of his property permanently 
or for an indefinite time. The expression used in the declaration 
•is " converted to his own use ;" but that does not mean that the 
defendant consumed the goods himself; for, if a man gave a 
-quantity of another person's wine to a friend to drink, and the 
friend drank it, that would no doubt be as much a conversion of 
the wine as if he drank it himself. Now here the defendant did 
an act that was unauthorized. There was no occasion for him to 
^0 it ; for the delivery order made the barley deliverable to the 
order of the consignor or consignee, and if the defendant had done 
■nothing at all it would have been delivered to the plaintiffs. And 
there is no doubt that by what he did he deprived the plaintiffs of 
their property; because, by means of this order so indorsed, 
Orimmett got the barley and made away with it, leaving the 
plaintiffs without any remedy against the railway company, who 
had acted according to the instructions of the plainti£Es in deliver- 
ing the barley to the order of the consignee. The case, therefore, 
stands thus : that by an unauthorized act on the part of the de- 
fendant, the plaintiffs have lost their barley, without any remedy 
^except against Grimmett, and that is worthless. It seems to me 
therefore, that this was assuming a control over the disposition of 
these goods, and a causing them to be delivered to a person who, 
deprived the plaintiffs of them. The conversion is therefore 
made out. 

Various ingenious cases were put as to what would happen if, for 
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1874 instanoei a parcel were left at your house by mistake, and yon gave 
QioB, it to yonr servant to take back to the person who left it therci and 
the servant misappropriated it. Probably the safest way of dealing- 
with that case is to wait nntil it arises ; bnt I may observe that there 
is this difference between snch a case and the present one, that where 
a man delivers a parcel to yon by mistake, it is contemplated that 
if there is a mistake, yon will do something with it. What are you 
to do with it ? Warehouse it ? No. Are yon to turn it into the 
street. That would be an unreasonable thing to do. Does he not 
impliedly authorize you to take reasonable steps with regard to 
it — ^that is, to send it back by a trustworthy person ? And when 
you say, ^ Go and deliver it to the person who sent it," are yon 
in any manner converting it to your own use ? That may be a 
question. But here the defendant did not send the order back ; 
but at Grimmett's request indorsed it to him, though, no doubt, as 
the jury have found, with a view to the barley being returned io the 
plaintiffs. There is therefore a distinction between the case put 
and the present one. And there is also a distinction between the 
case of Heuffh v. London and North Western By. Co. (1), which 
was cited for the defendant, and the present case ; because there 
it was taken that the plaintiff authorized the defendants to deliver 
the goods to a person applying for them, if they had reasonable 
grounds for believing him to be the right person. 

On these considerations I think the plaintifb are entitled to re- 
cover. But I must add one word. This is an action for conversion, 
and I lament that such a word should appear in our proceedings, 
which does not represent the real fiEicts, and which always gives rise 
to a discussion as to what is, and what is not, a conversion. But 
supposing the case were stated according to a non-artificial system 
of pleading, thus: ** We, the plaintiflb, had at the London and North 
Western Bailway station certain barley. We had sent the delivery 
order to you, the defendant. You might have got it, if you were 
minded to be the buyer of it ; you were not so minded, and there- 
fore should have done nothing with it. Nevertheless, you ordered 
the London and North Western Bailway Company to deliver it^ 
without any authority, to Grimmett, who took it away." Would 
not that have been a logical and precise statement of a tortious act 

(1) Law Bep. 5 Ex. 51. 
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on the part of the defendant, causing loss to the plaintiflb ? It 1974 

seems to me that it would. I think, but not without some regret, man 

that this rule should be made absolute, to enter the verdict for the ^^ 
plaintifis. 

Cleasbt, B. I am of the same opinion, and shall only add a 
few words for the purpose of making the ground of decision clearly 
understood, and of shewing that we are not questioning or over- 
ruling any of the authorities referred to. 

It should be particularly noticed in this case that the plainti£& 
had not, by what they had done, placed the defendant in any posi- 
tion of difiSoulty, as is often the case with an involuntary bailee 
(an expression often used in the argument) who has received pro- 
perty into his possession for a purpose which cannot, as it after- 
waids appears, be exactly carried into effect, and who does his best 
and acts in a reasonable manner for carrying into effect the pur- 
pose of the bailment. In such cases the bailee has a duty to 
perform in relation to the goods, and he is placed in a difficulty in 
the discharge of that duty by the default of the plaintiff, who 
ought not to be allowed to complain if, under that difficulty, the 
bailee has acted in a manner which is considered reasonable and 
proper. 

But no difficulty of that sort arises here, because the goods were 
consigned to the order of the consignee or consignor ; and the de- 
feuidant, being the consignee and in possession of the order, must 
have known that there was some mistake in making him consignee, 
and so the goods were properly deliverable to the order of the con- 
signor. He had no duty to perform in relation to the goods, and 
was a mere stranger, except that by mistake he had been made 
consignee, and so had an ostensible title, and could dispose of the 
goods. This distinguishes the present case from the cases against 
railway companies referred to in the argument. 

It is also to be observed that the present case is different from 
a class of cases referred to in the argument, in which some act is 
done to goods, such as shoeing a horse, packing goods, or forward- 
ing them on. In these cases no act is done having reference to 
the property in the goods or the right to the possession of them. 
The act is consistent with the title of any person. But in the 
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1874 present case the act of the defendant transfers the title to the 
HioBT possession of the goods, so as to cause them to be lost to the real 

Bott. owner. 

The jury have found that the defendant did not intend to ap- 
propriate them to himself by the transfer, but intended them to be 
returned to the plaintiffs. According to the eyidence, the object of 
the transfer was not to have the goods actually returned to the 
owner, but to dispense with the necessity of sending to the plain* 
tiffs for a fresh order making the goods deliverable to the real pur- 
chaser ; and, although it does not make any real difference, this 
must haye been what the jury meant, because by the form of the 
note the goods were at the disposal of the plaintiffs if the defendant 
did nothing. 

The ground of the decision in the present case is that the de- 
fendant had no title whatever to the goods — ^that there was no 
necessity whatever for his interfering in any manner in the dis- 
posal of them, but that he improperly, though innocently — ^being 
prevailed upon to do so by Grimmett — ^having the indicia of. title, 
by mistake, as he knew, transferred that title to the possession of 
Grimmett. I think a person who deals with the property in this 
way does so at his peril, and if by means of it a fraud upon the 
owner is accomplished, he is responsible. 

It was not left to the jury in this case to say whether the con- 
duct of the defendant was reasonable and proper, but I do not 
think that this was necessary. No objection was made on the 
argument that this bad not been done ; but it was unnecessary, 
because to transfer voluntarily the title to the possession of goods, 
in which you have no interest whatever, to a third person is, in my 
opinion, under the circumstances of the present case, obviously 
improper and unreasonable ; and that is the ground of my judg* 

ment» 

Bute ab9oliUe. 

Attorneys for plaintiffs : Chester, Urquhart^ & Co., for Arnold db 
Son, Birmingham. 
Attorney for defendant : Rogers, for Powell, Birmingham. 
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VAUGHTON V. THE LONDON AND NORTH WESraRN RAILWAY 1874 

COMPANY. Jan. 28. 



Carriers Act (11 Oto. 4 «fc 1 Wm. 4, c. 68), ». S-^-Felony of Carrier's Servants^ 

Evidence, 

In an action against carriers for loss of the plaintifiTs goods, upon an issue that 
the loss arose from the felonious acts of the defendants' servants, it is sufficient to 
proTO facts which render it more probable that the felony was committed hj some 
one or other of the defendants' servants than by any one not in their employment ; 
and it is unnecessary to give such evidence as would suffice to convict any par- 
ticular servant. 

Declaration, Ist count, for delay in delivering certain goods 
of the plaintiff, by him delivered to the defendants as carriers, to 
be carried from Birmingham to Liverpool ; 2nd count, for the loss 
of the goods. 

Fle€^ alleging that the breaches of duty in the declaration alleged 
were by reason of the loss of the goods, and shewing that the de« 
fendants were entitled to the protection of the Carriers Act (11 Geo. 
4 & 1 Wm. 4, c. 68). 

Beplication : that the loss arose from the felonious acts of ser- 
vants in the employ of the defendants. Issue. 

At the trial before Honyman, J., at the Warwick Summer Assizes, 
1873, it was proved that the goods lost consisted of a parcel of 
jewelry worth more than 102., delivered on the 29th of January, 1873, 
by the plaintiff, a Birmingham jeweller, to the defendants, to be car- 
ried by them to Liverpool and there delivered, at Lawrence's Hotel, 
to one Holland, his Liverpool traveller. It was admitted that the 
goods were duly delivered to the defendants at Birmingham, and 
that no declaration of value was made. The delivery at Lawrence's 
Hotel should, in the ordinary course, have been made by a person 
named Thurston, who is the defendants' Liverpool agent for the 
delivery of goods. On the 30th of January Thurston's van, 
under the charge of a carman, arrived with some parcels at 
Lawrence's Hotel. According to the entry in the carman's book, 
the plaintiff's parcel should have been among these. The car- 
man brought two parcels into the hotel, and then presented his 
book for signature to the housekeeper, who was about to sign, 
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1874 when the proprietor of the house, observing that only two parcels 
Yauohtom had been brought in, whereas the book mentioned three, called 
Lo^K t^® carman's attention to the fact He did not seem aware that 
AKD NoBTH the number of parcels delivered and to be signed for did not cor- 
Railway Go. respond, and returned to the van to search for the missing parcel, 
and afterwards sent his boy to the defendants' station in Lime 
Street, Liverpool, to inquire for it. The search proved fruitless. 
A few days afterwards some of the missing articles were seen in a 
pawnbroker's shop, and inquiries were instituted which resulted in 
the arrest of two men not in the employment of the defendants. 
These men were afterwards discharged, there being no evidence 
against them ; but whilst in custody they made a statement which 
induced the police, on the 10th of February, to search a fish siding 
close to the Lime Street Station, and only about 100 yards from the 
place where the parcel vans were usually loaded. Both the siding 
and the place of loading were on the defendants' premises^ and to 
both it was possible for the public to have access. The police found 
upon the siding some pieces of wood which were identified as a 
part of the box in which the plaintiff's jewelry had been placed, 
and also a horse-shoe pin which had been in the parcel. It 
further appeared that a servant of the defendants, had, four days 
previously, found another pin on the siding, but, not thinking it 
was of any value, had said nothing about his discovery. The 
learned judge left to the jury to say whether, under the circum- 
stances, they were of opinion that the goods had been lost through 
the felony of the defendants* servants. The jury found for the 
plaintiff, damages 47Z. A verdict was entered accordingly, with 
leave to move to enter a verdict for the defendants, on the ground 
that there was no evidence of fekny on the part of the defendants' 
servants. (1) A rule was obtained in Michaelmas Term, 1873, in 
pursuance of the leave reserved. 

Bighy Seymour^ Q.C., and Forbes, shewed cause. There was 

(1) The 11 Geo. 4 & 1 Wm. 4, c. 68, any common carrier from liability for 

s. 1, enacts that carriers are not to be loss or injury to goods " arising from 

liable for the loss, inter alia, of jewelry the felonious acts of any coachman, 

above the value of lOZ., imless the ralue guard, book-keeper, porter, or other 

is declared ; and by s. 8 it is provided servant " in the carrier s employ, 
that nothing in the Act shall protect 
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ample eTidenoe for the jary in support of the replication^ although 1874 
possibly no such eyidence as lyould have warranted the conyiction Vauobtoh 
of any particular servant of the company. It is not necessary to 1^^,^ 
offer evidence which would insure a conviction of any servant in ^^ Nobth 
particular, or even the finding of a true bill against him : Bayee Bailwat Co. 
V. Chapman (1); it is enough to shew facts which, unless ex- 
plained, would warrant the inference that some one or more persons 
in the defendants' employ were guilty. Thurston and his servants 
are the servants of the defendants within the meaning of s. 7 of 
the CSarriers Act : Maehu v. South Western By, Co. (2) 

J^^ield, Q.C.9 and Carter, in support of the rule. The evidence 
here is equally consistent with the felony having been committed, 
either by some or one of the defendants' servants or by other per- 
sons ; but, in order to support the replication, the evidence must 
be more consistent with the guilt of the defendants' servants than 
with the guilt of any one else. In Cheat Western By. Co. v. 
BimeU (3) it is said, by Willes, J., in reference to the evidence neces- 
sary to support a similar replication, that there must be ^some one 
substantial, credible fact " inconsistent with the theory that some 
other person was the thief; and again, in Metcalfe v. London, Brighton, 
and South Coast By. Co. (4), the same learned judge says that ^ to 
make out a prima fiacie case, the plaintiffs ought to shew, not only 
that the theory of a felony having been committed by one of the 
company's servants is consistent and probable, but that there is 
some one fact which is wholly inconsistent with a contrary theory." 
Now, here no fact was proved which was "wholly inconsistent" 
with the goods having been stolen by somebody not in the defend- 
ants' employment. Certainly there was no evidence to fix guilt 
upon any particular servant of the company ; but if the replication 
is held to have been proved, it will cast suspicion upon all the ser- 
vants of the company who were in any way concerned with dealing 
with the goods. It may be said that the defendants should have 
called their servants as witnesses ; but if the defendants' conten- 
tion is correct, there was no case for them to answer. 

EsLLT, C.6. I am by no means prepared to say that the evi- 

(1) 2 Bing. (N.C.) 222. (3) 18 C. B. 675 ; 27 L. J. (C.P.) 201. 

(2) 2 Ex. 416. (4) 4 C. B. (N.S.) 307 ; 27 L. J. (C.P.) 833. 
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1874 dence in this case is such as would have sustained a criminal 
Yacghton prosecution against any servant of the companvy or indeed that 
LoOTox ^^^ ^^ a case which a judge would have been justified in 
AOT NoBTH leaving to the jury against any of them. But we ought to deal 
BAiLWAxCk). with this case upon a different principle, and not insist upon 
evidence which would convict any particular individual. Suppose, 
for example, that a railway company have possession of a parcel 
to be forwarded on the day following its being received. Suppose 
that in the interval it is locked up in a cupboard to which two of 
their servants, and only two, have a key, and that it is stolen in 
the night, under circumstances which irresistibly lead to the infer- 
ence that one or other of these two persons must be the thiefl It 
might well be that it would be impossible to bring home the crime 
to either, and that if either was put upon his trial, he would be 
entitled to an acquittal. But in such a case, could it be doubted 
that a replication of felony to a plea of the Carriers Act would 
oe proved ? The language of the Act itself, it must be remem- 
bered, is general. The felony of ''any coachman, &c., or other 
servant," is enough to charge the defendants with liability. 

There is, moreover, in my opinion, another ground why a broad 
distinction may properly be drawn between the sort of evidence 
which is required to prove the replication of felony and to prove 
an indictment. I refer to the &ct that in the civil proceeding the 
parties implicated are competent witnesses, and can be called to 
rebut any prima facie case which may be made out against them. 
The absence from the witness box of the persons who might have 
explained anything which may have appeared suspicious is in itself 
a matter which the jury are entitled to consider, and the defendants' 
failure to adduce evidence which might have cleared up all doubts 
was in Boyce v. Chapman (1) (a case very similar to the present), 
considered by Tindal, G.J., to be sufiScient reason for not inter- 
fering with the verdict of the jury. ,Mr. Carter, in his able argu- 
ment, dwelt emphatically on the hardship on all the servants of 
the defendants who were in any way connected with the carrying 
of the plaintiffs' goods of allowing a verdict to stand which fixes 
an imputation upon all of them. The answer to that observation 
is that the defendants might have called their suspected servants 

(1) 2 Bing. (N.C.) 222. 
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as witnesses. They did not think it proper to do so^ and therefore 1874 
cannot now complain. Vaughton 

Now as to the evidence itself, I certainly think there was no Xiondoh 
case against the carman, which could have been left to the jary and Nobth 
on the Crown side. His act in requesting or permitting the servant Railway Co. 
at the hotel to sign for three parcels when he had only delivered 
two, is a circumstance requiring the explanation which very pro- 
bably he would have readily given if he had been allowed to 
appear as a witness ; but it is certainly not enough even to leave 
to a jury on a criminal charge. 

With regard to the servant who found the pin the case is some- 
what stronger, for he unquestionably was in possession of some of 
the stolen property shortly after it had been stolen. That would 
have been some evidence for a jury that he was concerned in the 
larceny. I do not for a moment say that the fact could not have 
been explained, but here again the defendants did not allow an ex- 
planation to be given. The rule, therefore, must be discharged. 
As in Boyee v. Chapman (1), the evidence was slight, but it 
required, and did not receive, an answer. 

PiGOTT, B. I am of the same opinion. The question is whether 
there was eyidence to support this replication, and it has been 
contended that the eyidence required must be such as would sufBlce 
to convict some particular servant of the defendants. But I cannot 
assent to that argument. I read the judgment of Willes, J., in 
Metcalfe v. London^ Brighton, and South Coast By, Co. (2), as 
amounting to this, that evidence must be given shewing it to be 
more likely that the servants of the company stole the goods 
than that any one else did. That is very different from saying 
that the evidence must be such as would convict this or that 
particular servant. In the present case I think the evidence given 
was more consistent with the guilt of the defendants' servants than 
with that of any person not in their employment, for the defend- 
ants' servants had greater opportunities than others. That being 
so, there was a case for the jury, the onus of answering which 
was upon the defendants. They might have answered it by calling 

(1) 2 Bing. (N.C.) 222. 
(2) 4 C. B. (N.SO 307 ; 27 L. J. (C.P.) 338, at p. 334. 
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1874 the servants towards whom suspicion was directed, but they deter- 

VAuaHTOH mined not to call witnesses. They preferred to leave ihe matter 

jj^^ unexplained. It is impossible, under these circumstances, to say 

Ajp NoBTH that there was no evidence for the jury. 

BAUiWAT Oo. 

Amphlett, B. I am also of opinion that there was evidence 
in support of this replication. It has been forcibly contended 
that the evidence should be such as to bring home the felony to 
some particular servant of the company ; and if that were so, I 
should pause before deciding, at all events, as to one of the ser- 
vants in question — ^the carman — ^that there was any evidence which 
ought to be left to a jury if he were upon his trial ; whilst as to 
the other, although I am far from saying that his conduct is not 
susceptible of easy explanation, still, if it were necessary to decide 
the point, I should say that there was a case against him which 
required an answer. But it is not needful to go so far. For I 
agree with my Lord and my Brother Pigott that it is sufficient to 
shew that some servant of the company was guilty, and not 
necessary to bring the offence home to any servant in particular. 
As to the remarks which have been made to us upon the effect of 
the verdict upon the characters of all the defendants' servants 
who had anything to do with this box of jewelry, it must be 
remembered that they were all competent witnesses, and might 
have been called to explain what, in the case of one of them at 
least, required an explanation ; and the fact that they were not 
called was itself a circumstance which we are entitled to consider 
when deciding whether or not there was a question for the jury. 

Bule dmharged. 

Attorneys for plaintiff: Barton^ Yeates, & Hart. 
Attorneys for defendants : 22. F. Bdberts. 
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SPOOR V. GREEN. 1874 

Covenanting fw TiUe and for Quiet EnJoyment^Continuing BreachSlatute qf '^^^ ^^' 
LimUatione (3 A 4 Wm, 4, e, 42) s. 3 — Minerdle — Support. 

In 1844 the defendant was party to a twenty-one yean leaee of coal mines, which 
gave certain powers orer the snrfaoe incidental to the working of those mines and 
an adjoining colliery. The ooals so demised were suhstantially worked oat before 
September, 1845. In October, 1845, the defendant sold and conveyed the land 
to J., who knew of the workings, and the defendant covenanted with him for title, 
for qniet enjoyment^ and against incumbrances. In July, 1846, J. sold and con- 
veyed to the plaintiff, who was Ignorant of the workings. In 1865, in conse- 
quence of the mining operations above described, the land subsided, and houses 
built on it by J. and the plaintiff were damaged. 

In 1848, subsequently to the plaintiff becoming owner of the land, and within 
twenty years before action, the lessees, or persons acting under their authority, 
entered the mines and took some fire-clay (which was not included in the denuse) 
and a few loose pieces of coal. 

In an action brought on the above covenants, the declaration in which alleged that 
lohiUt thephin/tiffwoBieieed the lessees entered upon the land, and worked, got, and 
carried away the ooal, whereby the plaintiff lost the coal, and the land subsided : — 

Bdd (by the Court), that as to the breach of the covenant for quiet enjoyment 
by the removal of coal which caused the subsidence, there was a fatal variance 
between the declaration and the evidence, which under the circumstances the 
Court declined to amend. 

By Bramwell and Geasby, BB. Firsts that the £Bct of the coals having been 
worked out was no breach of the covenant for title, J, never having bought those 
coals ; that the subsistence of the lease in respect of the coal left unwrought and 
the powers (not exercised) incident to the working of other collieries, did not 
constitute a breach ; that the breach (if any) was complete in the time of J., 
and (by BramwelU B.) that the action was barred by the Statute of Limitations. 

Secondly, that neither the acts of trespass in taking the fire-clay, in 1848, nor 
the subndence caused in 1865 by the workings in 1845, were breaches of the 
covenant for quiet enjoyment, on the ground that the first was a mere trespass, 
and that as to the second, the subsidence gave no new cause of action ; the 
principle of Boncmi v. BoMioum (9 H. L. C. 503) not applying to a case where 
the subsidence is caused by a wrongful taking of Uie plaintiff's minerals. 

By Kelly, C.B. First, that the subsistence of the lease was a continuing breach 
of the covenant i<x title, in respect of which the plaintiff was entitled to nominal 
damages. 

Secondly, that the removal of the small pieces of coal, in 1848, was a breach of 
the covenant for quiet enjoyment^ in respect of which the plaintiff was also entitied 
to nominal damages. 

Thirdly, that^ the removal of the ooal by the leBsees bemg lawful, the lubsi- 
denoe in 1865 gave a new cause of action to the plaintiff. 

Special Case stated with pleadings. 

The case stated as follows : — 

This action was commenced on the 6th of July, 1867. 



V. 

Obeev. 
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1874 On the 28th of June, 1842, T. C. Granger conveyed to the defend- 

gpoos ant twenty-eight acres of land at Low Bitchbnm, Durham, without 
any exception of mines or minerals. The consideration was ex- 
pressed to be the sum of 740Z., but it was at the same time arranged 
that the defendant should hold the land for the sole benefit of 
T. C. Granger, which he continued to do, acting for and under the 
direction of Granger. 

On the 15th of December, 1842, the defendant mortgaged the 
land to Boyd and others. 

By a memorandum of agreement dated the 23rd of July, 1844 (1), 
T. C. Granger agreed to let to J. Smith and J. Sharp, who agreed 
to take and accept a lease of, '^ all the reins or seams of coal within 
and under the lands and grounds of the said T. C. Granger situate 
at Low Bitchbum," described as consisting of twenty-eight acres, 
with power for the lessees, their executors, administrators and 
assigns ** to enter upon the said lands and grounds, and to dig for, 
sink, win, and work the sereral seams of coal lying and being 
within and under the same, and to draw the coals so gotten there- 
upon, or which should or might be gotten by the lessees forth and 
out of the adjoining lands called Thistle Flatt, to bank on the said 
lands and grounds of the said T. C. Granger, and to lead and 
convey the said coals so to be gotten, as well in, from, and out of 
the said lands and grounds last mentioned, as in, firom, and out of 
the said adjoining lands called Thistle Matt, over and along the said 
lands and grounds of the said T. C. Granger ; and with all other 
powers and privileges fit and necessary for the convenient winning 
and working, getting, and conveying away all the said coals so to be 
gotten, as aforesaid, upon and subject to the terms and conditions 
thereinafter mentioned;" by which conditions the term was to be 
twenty-one years from the 1st of July, 1844, but which, having 
regard to the findings in the case, it is not material to state furihto. 

This agreement was signed by the defendant as follows : '^ For 
T. C. Granger, William Green." 

On the 4th of April, 1845, the defendant and the mortgagees, 
under the mortgage of the 15th of June, 1842, which was then 
paid off, mortgaged the land in fee to Mr. Pearson. 

On the 27th of October, 1845, the defendant and Pearson con- 
veyed a small portion of the land to one Jamieson, his heirs and 

(1) Before 7 & 8 Vict. c. 76, s. 4. 
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lassigns, to such uses as he should appoint, and subject thereto to 1874 
■the use of a dower trustee in trust for Jamieson during his life, gpoo^ 
with remainder to the use of Jamieson, his heirs and assigns ; and Q^^g 
by this deed the defendant for himself, his heirs and assigns, cove- 
oianted with Jamieson, his appointees, heirs, and assigns, that not- 
withstanding any act, deed, matter, or thing done or permitted by 
the defendant or by Pearson to the contrary, the defendant and 
Pearson had, or one of them had, good right to grant, release, and 
•convey the said hereditaments thereby conveyed, with the appur- 
tenances, unto and to the use of, or in trust for, Jamieson, his 
heirs and assigns, in manner aforesaid ; and that it should be 
lawful for Jamieson to enter upon and enjoy the said heredita* 
tnents with the appurtenances, and to receive and take the rents 
and profits thereof for his and their own use and benefit, without 
Bny interruption whatsoever from or by the defendant or Pearson, 
their or either of their heirs, executors, administrators, or assigns, 
or any person claiming through or in trust for them ; and that, free 
and clear, or otherwise by the defendant, his heirs, executors, 
or administrators, well and sufiiciently indemnified from and 
against all estates, titles, liens, charges, and incumbrances what- 
soever. 

Jamieson entered into possession and built a dwelling-house on 
part of the land conveyed to him. 

On the 30th of July, 1846, Jamieson sold part of the land to 
the plaintiff, and appointed it to the use of the plaintiff, his heirs 
and assigns ; and on the 21st of August, 1846, he sold to the plain- 
tiff the remaining part with the dwelling-house, appointing it to 
the use of the plaintiff, his heirs and assigns. The plaintiff after- 
^vards built other houses on the land so conveyed to hinu 

Sliortly after the agreement of the 23rd of July, 1845, Smith 
and Sharp commenced to work the coal included in the agreement, 
and sank a shaft in the twenty-eight acres about sixty yards east 
of the land afterwards conveyed to Jamieson. 

On the 24th of December, 1865, the surface of plaintiff's land 
subsided, in consequence of the mining operations of Smith and 
Sharp, and his houses were greatly damaged. The plaintiff re- 
quired the defendant to indemnify him, but the defendant refused. 

The subsidence was caused by mining operations carried on under 

YoL. IX. M 8 
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1874 the land conveyed to the plaintiff, before the conveyance to him of 
Spoor ^^7 "P^^ ^^ ^® ^^^> ^^^ which consisted of workings in the coal 
^ *' leaving walls and pillars. Between the 1st of August, 1846, and the 
6th of July, 1847, and between the 6th of July, 1847, and the 
1st of August^ 1848, Smith and Sharp, or persons acting under 
their authority, dug out and took away some of the fire-clay which 
formed the floor of the workings, and at the same time took and 
carried away some pieces of coal which had from natural causes 
&Ilen from the sides of the walls and pillars of coal left in the 
working upon the floors of the workings, and pieces of coal form- 
ing the sides of the wails and pillars which had from natural 
causes become broken and partially detached from them. 

None of these last-mentioned operations, however, in any way 
contributed to the subsidence. 

Except as above stated, the defendant had not authorized any 
of the operations carried on under the plaintiff's land, nor had 
any notice of them. 

By a supplementary certificate (1) of the arbitrator who stated 
the case, it appeared that the mining operations which caused the 
subsidence ceased in September, 1845 ; that Jamieson, before the 
sale to him, had notice and knowledge of them, and was shewn 
and went into the workings where they had been carried on 
under the land conveyed to him, and knew that they had been 
carried on by Smith and Sharp ; but did not know anything as to 
the right of Smith and Sharp to carry them on, or of their title 
to the coal removed by them, or of the lease to them ; and that 
the plaintiff heard of these mining operations and of the lease to 
Smith and Sharp for the first time after the subsidence. 

It further appeared that the price given by Jamieson for the 
land sold to him, which was one-seventh of an acre, was 12/., 
which would have been an inadequate price if the coal under the 
land had been unworked and had been included in the pur- 
chase. 

Also that a portion of the walls and pillars of coal still remained 
under the plaintiff's land. 

It also appeared that by the mortgage of the 4th of April, 
1845, the defendant covenanted with Pearson, his executors, ad- 

(1) Made after the argument. See post^ p. 106. 
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ministrators, and assigns, for quiet enjoyment, freedom from in» ^^^ 
cumbrances, and farther assurance. Spoob 

The pleadings were as follows : — Gbbkn. 

Declaration stating the covenant contained in the deed of October 
27, 1845 (set out ante, pp. 100, 101), and alleging as breaches, first, 
that neither the defendant nor Pearson had, notwithstanding any 
act, deed, matter, or thing done or permitted by the defendant or 
Pearson to the contrary, good right to grant release or convey the 
said hereditaments in manner aforesaid conveyed with the appur- 
tenances ; but<, on the contrary, John Joseph Smith and John Sharp, 
who, at the date of the deed of the 27th of October, 1845, and thence 
continually until the doing of what is hereinafter mentioned, by 
reason of acts, matters, and things done and permitted by the 
defendant, had lawful right and title to do what is hereinafter 
alleged to have been done by them, and having such lawful right 
and title as aforesaid, afterwards, and whilst the plaintiff remained 
and continued eeieed of the said two pieces of ground so conveyed 
to him as aforesaid, entered upon the same, and the seams of coal 
within and under the same, and worked and got and carried away 
the said coal, whereby the plaintiff lost the said coal so worked, 
won and gotten, and the surface of the said two pieces of ground 
subsided with the houses then built thereon, and the land and 
houses were damaged, &c. 

Second breach : That the plaintiff had not enjoyed the said here- 
ditaments without interruption from the defendant or persons 
claiming through him, alleging a demise by the defendant, before 
the execution of the deed of October 27, 1845, to Smith and Sharp 
of all the veins and seams of coal within and under the said two 
pieces of ground, with power to enter and dig, &c., for an ** interest 
and tenancy" which at the time of the execution of the said deed 
and of the doing by them of the acts thereinafter mentioned had 
not expired, alleging an entry upon the said seams of coal, and a 
working, getting, and carrying away of the coal, ivhibt the plaintiff 
was seised, whereby the plaintiff lost the coal, and the land sub- 
sided, &c. 

Third breach : That the plaintiff had not enjoyed, &c., alleging 
that, whilst the plaintiff was seised, the defendant and his servants, 
and other persons claiming through the defendant^ entered on the 

H2 3 
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1874 seams of coal and also certain clay within and under the said two 
gPooB pieces of ground, and worked, got, and carried away the coal and 
Gbeek ^^7^ whereby the plaintiff lost the coal and clay, and the land sub- 
sided, &c. 

[The fourth and fifth breaches complained of disturbance to the 
plaintiff's enjoyment by the removal of support to plaintiff's land 
from adjacent lands, by reason of workings of the defendant and 
persons claiming through him, whereby, &c. There was no finding 
applicable to these breaches, and they became immaterial.] 

Sixth breach : alleging notice to the defendant of the breaches 
secondly and fourthly assigned, and refusal by him to indemnify 
plaintiff. 

Second count : Repeating the breaches alleged in the first count, 
with an allegation that defendant knowingly sold and conveyed, 
and procured to be conveyed, the land for the purpose of houses 
and buUdings being erected thereon. 

Plea 1. Non est &ctum. 2. Denial of breaches. 3. To both 
counts, so far as relates to the first breach, that Smith and Sharp 
had not by reason of any act, matter, or thing done or permitted by 
the defendant, lawful right or title to do what is alleged to have 
been done by them. 4. To both counts, so far as relates to the 
:second breach, that defendant did not demise to Smith and Sharp 
as alleged. [5. This plea was to the fourth brecu^h, and is therefore 
immaterial.] 6. That the supposed causes of action did not, nor 
•did any of them, accrue within twenty years before suit. 

Issue on all the pleas, and demurrer to the third plea, and joinder 
in demurrer. 

The question for the opinion of the Court was, whether, on the 
facts in the case, the plaintiff was entitled to maintain this action 
in respect of all or any of the causes of action alleged in the 
declaration ? 

The case was argued in Trinity Term, 1871, by Heath (Manisty, 
'Q.C., with him), for the plaintiff, and by Qaain^ Q.O. (KemjpJay, 
with him), for the defendant ; and was again argued in Michael- 
mas Term, 1871, by Heath, for the plaintiff, and by Kemplayf for 
the defendant. 

For the plaintiff, it was contended that the lease of the 23rd of 
July, 1844, was an incumbrance created by the defendant, the 



Greik. 
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yalidity of which he could not dispute : Jenkins' Century, p. 255, 1874 
6th Century, case 46 ; Ecltnes t. PowO (1) ; that its existence con- &i^ 
stituted a breach of the covenant for title : Levett t. WUhrington (2) ; 
and also a breach of the covenant for quiet enjoyment, even though 
nothing were actually done under it in the plaintiff's time, for 
coal still remained to be worked, and there was power to exercise 
other rights over the land ; that the unlawful act of Smith and 
Sharp in taking the fire-clay was an active disturbance within 
the meaning of the covenant, since it was facilitated by their 
lawful right of entering into the mine, and that at least their 
taking of the fragments of coal was so, inasmuch as that taking 
was authorized by the lease : Morris v. Eigington (3) ; Andrews v. 
Paradise (4) ; Shaw v. Stenian (5) ; that the Statute of Limita- 
tions (3 & 4 Wm. 4, c. 42, s. 3) did not apply ; nor to the covenant 
for title, because the existence of the lease was a continuing 
breach : Kingdon v. NctUe (6) ; King v. Jonee (7) ; nor to the 
covenant for quiet enjoyment, because even if the existence of the 
incumbrance was not a breach, a breach was committed by the 
acts done since the 6th of July, 1847, and therefore within twenty 
years of the writ; nor to the damage caused by the subsidence, 
because the cause of action did not arise until the subsidence: 
Bcnomi v. Backhouse (8); per Willes, J., in the Exchequer 
Chamber (9) ; nor to Ihe covenant for indemnity, because the 
breach did not arise till the refusal to indemnify: CoUinge v. 
Heywood (10) ; Beyndds v. Doyle. (11) 

For the defendant it was contended that the benefit of the 
covenant did not pass to the plaintiff, who took under Jamieson's 
power of appointment : Boaeh v. Wadham. (12) 

[The Coubt pointed out that in the present case the use was 
derived out of the seisin of Jamieson, the covenantee, and that 
Boaeh V. Wadham (12) therefore did not apply.] 

Further, that there was no breach of any of the covenants, the 

(1) 8 D. M. & G. 672. (7) 5 Taunt. 418 ; 4 M. & 8. 188. 

(2) 1 Lutw. 317. (8) 9 H. L. C. 603. 
(8) 3 Taunt. 24. (9) K B. & £. at p. 664 ; 28 L. J. 
(4) 8 Mod. 318. (Q.B.) 378. 
(6) 2 H. & X. 868 ; 27 L. J. (Ex.) (10) 9 Ad. k E. 633. 

268. (11) 1 Man. & G. 763. 

(6) 4 M. & S. 63. (12) 6 East, 289. 
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1S74 making of the lease being the act not of the defendant, but of 
gpooB Granger ; that if the existence of the lease was a breach of the 
QsxEs covenant for tiUe, the breach was committed at the date of the 
coYenant--*the lease being already in existence — ^and was barred 
by the statute ; that there was no such breach of the covenant 
for quiet enjoyment as was alleged, the entry and the removal of 
the coal which causied the subsidence having taken place before 
and not after the plaintiff was seised, so that there was a fatal 
variance between the breach alleged and the evidence ; but that 
the evidence shewed, in fact, no breach of the covenant at all, the 
subsistence of the lease not being such, and there having been no 
disturbance in the plaintiff's time ; that if there had been any 
disturbance on which the plaintiff oould have sued, the action was 
barred by the statute ; that as to the fire-clay and the small pieces 
of coal taken away within the period of twenty years, the taking 
of the fire-clay was a mere trespass not authorized by the lease, 
and neither that nor the taking of the small pieces of coal could 
be included in the allegation of the breach according to its true 
construction, for that the allegation plainly referred to the taking 
which followed immediately on the entry under the lease, and 
which alone caused the subsidence ; that the subsidence was the 
damage really sued for, as appeared from the plaintiff^s request for 
indemnity, which extended to nothing elsS ; that Bonomi v. Back^ 
house (1) had no application ; for that the minerals, the taking of 
which there caused the subsidence, were not, as here, in the 
plaintifi*8 land, but were under contiguous land, and the ground 
of decision was that the taking of them was lawful at the time it 
was done^ and gave by itself no cause of action : the only cause of 
action was the subsequent damage ; here the working, if subse- 
quent to the purchase, would have been clearly a breach, and if 
once sued upon, there could hsLve been no second action : Nicklin 
V. WtUiams (2) ; that, lastly, there was no breach of the cove- 
nant to indemnify, there being nothing in respect of which the 
defendant was bound to indemnify the plaintiff. 

The case again stood over for the purpose of the arbitrator stating 
additional facts, in pursuance of which he made his supplementary 
certificate stated above (3) ; but no further argument took place. 
(1) 9 H. L. C. 503. (2) 10 Ex. 259 ; 23 L. J. (Ex.) 335. (3) Ante, p. 102. 
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Jan 31, 1874. The following jadgments were delivered :— ^ 1874 

Clsasbt, B. The question in this case is, whether the de- ^poob . 
fendant is liable to the plaintiff npon a covenant given by the de- Obbht. 
fendant to one Jamieson and his appointee, for title, for quiet 
enjoyment, and for indemnity. 

The plaintiff had bought two pieces of land of one Jamieson 
in 1846. Jamieson had bought the land of the defendant^ and ' 
ihe defendant had entered into the usual covenants for title and 
quiet enjoyment, and there was also a covenant to indemnify. The 
plaintiff sued the defendant upon these covenants, and we dis- 
posed in the course of the argument of the objection that the 
plaintiff could not sue on these covenants by reason of his only 
being an appointee of Jamieson and not an assignee, holding that 
in this case the plaintiff could sue upon the covenant, if there was 
a breach of which he could take advantage. 

The declaration sets forth a good cause of action. It alleges 
that the plaintiff became the purchaser of certain land (which 
would, of course, include] any coal or oth^r mineral underneath 
it), and that the defendant had made covenants with the plaintiff's 
vendor and appointor for title and quiet enjoyment, and to indem- 
nify from certain damages ; and it further alleges that, after the 
plaintiff purchased, certain persons, lawfully entitled under a lease 
derived from the defendant, entered upon the mines and worked 
them, and took the plaintiff's coal, and that by reason of the coal 
being so taken and removed, the land of the plaintiff subsided, 
and a house built upon it was greatly damaged. 

But the facts, as found by the arbitrator, in my opinion, entirely 
displace this cause of action. It appears that all the coal under 
the plaintiff's land had been worked out before Jamieson sold to 
the plaintiff, and not only before Jamieson sold, but before he 
bought, and before the covenant sued on was entered into. It 
also appears that Jamieson, when he bought, had been through 
the workings, and knew the coal had been all worked out. 

The plaintiff bought of Jamieson the land and all his right, 
title, and interest in it ; he therefore never purchased any of the 
coal, but only the land without the coal, and the covenants apply 
only to what was the subject-matter of purchase, and therefore 
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1874 there is no breach of oorenant for title by reason that the coal 
SvooB had been remoyed 

Qvm. ^^' ^ there any breach of the covenant for qniet enjoyment by 
reason of the taking the coals at the time vhen they were taken% 
And it also seems to me impossible to say that there is a breach 
of covenant for qniet enjoyment by reason of the subsidence of 
the house in consequence of the previous removal of the coaL 
This subsidence of the house is a necessary consequence of the con- 
dition of the property bought by the plaintiff, and may have been 
partly caused by the additional pressure caused by building on. 
the ground. It is not any interference by any person with the 
plaintiff's enjoymenti nor the consequence of any sach inter- 
ference. 

Nor is there any breach of the covenant to indemnify, becausa 
there is no damage to the plaintiff's interest in the land caused 
by any estate existing in the land at the time of the purchase. 
This is not an action for wrongfully depriving the plaintiff's land 
of the support of the subjacent minerals. If it were, questions of 
law might arise, as to which the case of B<momi v. BaekhouBe (1)^ 
referred to upon the aigument of this case, might be an important 
authority; but it has no bearing upon the case as it stands^ 
Questions of fact would also arise, which the case leaves unde- 
cided : for example, whether the removal of the snpport can he 
said to be the act of the defendant, who only signed the agree- 
ment for Granger. 

There are counts connected with the working of the adjoining; 
mine ; but these, it was admitted, are out of the case. Tho sub- 
sidence was caused wholly by the coal being removed under tha 
plaintiff's land. It was contended that the subsistence of tha 
lease, or, more properly speaking, the fact that the twenty-ona 
years mentioned in the agreement had not expired, made tha 
agreement of itself an incumbrance, and that the plaintiffs ara 
entitled, at all events, to nominal damages. Independent of tha 
objection of the variance between the statement of the breach 
and the proof, I cannot think that, if such a lease or agreement 
was at an end so far as regards the coals under the plaintiff's land» 

(I) 9 H. L. C. 503. 
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it can make any difference that nnder the same docnment the 1874 
lessees aie mnning coal under different land. It might be a mile gpoos 
off; and how can the accidental circumstance of all the coal under 
the distant land being worked out or not being worked out deter- 
mine whether the plaintiff has a cause of action ? It is true the 
agreement gires the lessees the privilege of doing certain things 
upon the surface necessary for the working the colliery ; and if it 
appeared that any such thing was or could be necessary to be 
done upon the land of the plaintiff, there might be some ground 
for r^;arding the pendency of the agreement as an incumbrance. 

The same remark applies to anything which the lessees were 
authorized to do underground besides taking the coal. The seam 
of coal, and not the space occupied by the coal, forms the subject- 
matter of the agreement, and although, as long as any portions of 
the seams of coal are unworked, the agiisement or lease is, pro- 
perly speaking, subsisting, yet, in the absence of any such state- 
ment as I haye mentioned, it certainly appears to me that it would 
be an unreasonable conclusion that it subsisted as to the plaintiff's 
land in any sense to make it an incumbrance upon it, in respect of 
which even nominal damages could, upon the facts stated, be 
recovered. As to the taking of fire-clay in 1848, in my opinion it 
was unlawful, and could not be regarded as a breach of the ooyenant 
for quiet enjoyment. 

And there was no damage caused by it so as to make it the 
subject of the covenant to indemnify. In reality, if fire-clay worth 
working had been found (as the lease already granted was only a 
lease of the coal mine) it would have been an addition to the 
yalue of the plaintiff's property, as a {rtsk lease from him would 
have been required to work it. If the existence of the lease could 
(contrary to my opinion already expressed) be regarded as a breach 
of the covenant for title, by reason of its being an incumbrance 
which diminished the value of the property, then this breach was 
completed in Jamieson's time. A man must be taken to know 
what the property is which he buys, unless some deception is 
practised upon him, for which there is no pretence. The condition 
of the land must have been known, and the cause of action, if any, 
in respect of this supposed diminution of value complete in Jamie- 
son, and the plaintiff cannot enforce it. It should be observed 
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1874 that the claim is not upon the breach of a covenant for farther 
gpooB aasuranoe, as to which the cause of action would arise when the 
forther assurance lawfully demanded was refused. 

In my opinion there is no foundation for this action. I think 
the plaintiff bought a piece of land, the coal having been previously 
taken from underneath it He took no covenant to protect him 
against its subsiding, and therefore must bear the consequence ; 
such a covenant would probably have enhanced the price he had 
to pay. 

Bramwell, B. I entirely concur in the judgment of my 
Brother Cleasby, but wish to add what follows. 
• There is a variance between the declaration and proof as to the 
breach of the covenant for quiet enjoyment. That breach is that 
the plaintiff has not enjoyed, and, on the contrary, Smith and 
Sharp, to whom defendant had demised, after the conveyance to 
the plaintiff, rightfully entered and took the coal. This is untrue. 
The defendant did not demise to Smith and Sharp, and they did 
not enter and take coal after the conveyance to the plaintiff. I 
think this variance ought not to be amended. If the facts were 
truly stated, the plaintiff would at the utmost only be entitled to 
nominal damages on this breach, supposing the taking of the few 
loose pieces of coal were a breach. The arbitrator offered to amend 
on terms which the plaintiff refused; and now, after all the 
expense and trouble of the cause, he asks, on the hearing of the 
argument, for amendment. I think we ought in our discretion to 
refuse it. 

I think there is no variance as to the breach of covenant for 
title. The breach is that the Defendant had not title when he 
entered into the covenant; the incorrect statement is in the 
alleged consequence, in the per quod, viz. that Smith and Sharp 
entered and took coal while the plaintiff was the owner. This is 
an allegation of special damage resulting from the breach, which, 
being untruly stated, the plaintiff could not prove ; the breach, 
however, remains, and is correctly stated. But assuming the 
breach to be correctly stated and proved, I am of opinion that the 
Statute of Limitations is a bar to it. It was completed, if it ever 
existed, at the time the deed was executed. If Jamieson had 
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reooyered on it^ or rdeased it, no foither action on it could haTC 1874 
been maintained by him, nor, consequently, by his assignee* It is Bpoob 
not what is called a continuing breach, any more than not paying ^ J^ 
money is a continuing breach. The covenant remains broken 
indeed, but broken once for all. In the case of a covenant to 
repair, the breach is continuing, because the covenant is bn^en 
afresh every day the premises are out of repair, and when an 
action is brought for breach of such a covenant, the plaintiff does 
not recover the value of the repairs, because he may recover again 
if the want of repair still continues. Nothing like that exists as to 
this covenant. If the words of the breach are looked at, it will be 
seen that they are, that neither the defendant nor Pearson had 
good title, but,' on the contrary (and this is the breach), Smith and 
Sharp at the time of making the deed, and thence continually had 
title, &C. It is true that the Court in Kingdon v. Nctil^ (1) speak 
of the breach as a continuing breach. Oddly enough, the breach 
assigned there is express, that the defendant *at the time of the 
execution of the indenture was not seised, &c. But the Court 
having in the previous case of Kingdon v. NctUe (2) held that the 
executor could not maintain an action on this covenant, now held 
that the real representative could, and it is in reference to this 
that they use the language I mention. 

Bonomi v. Baeihotue (3) has^ in my judgment, no bearing on 
this case. I can claim to be well acquainted with the ratio deci- 
dendi of that ease in the Exchequer Chamber. It was an action 
of tort. There was neither damnum nor injuria till the plaintiff's 
land was affected. The excavations were not tortious at the time 
they were made, and never would have become so had those who 
made them prevented their consequences reaching the plaintiff's 
land. 

Of course the Statute of Limitations would apply to any breach 
of covenant for quiet enjoyment which took place twenty years 
before suit. 

The sixth breach and the last count follow the fate of the 
second breach. Moreover, no damnification from the breach 
alleged is shewn. 

For these additional reasons, as well as for those given by 

(1) 4 M. & S. 53. (2) 1 M. & S. 355. (3) 9 H. L. G. 503. 
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lg74 my brother Cleasby, I think our judgment should be for the 
gPooB defendant. 



Qbokms, 



Eellt, G.B. Several questions arise in this case, of which 
the first in order appears to be, whether the grant of what has 
been termed the lease, or the agreement for a lease, by Mr. 
Granger to Smith and Sharp on the 23rd of July, 1844, was a 
breach of the covenant for title by the defendant upon which 
this action is founded. The words of this agreement reserving an 
annual rent of 50Z., commencing from the 1st of July then last 
past, make it to operate as a present demise, and it was so acted 
on by Smith and Sharp, who entered upon and began to work the 
mines shortly after the date of the grant. And this agreement, 
which I shall hereafter call the lease, continued in force for 
twenty«one years, that is to say, until the Ist of July, 1865. 
This instrument was signed by the defendant in these terms: 
« For T. C. Granger, William Green." 

The first objection of the defendant is, that the granting of this 
lease (assuming that it constitutes an incumbrance on the land 
conveyed to Jamieson, and by him to the plaintiff, and in respect 
of which the covenant for title was entered into) was not the act 
of the defendant, but that of Granger alone. The position of the 
defendant in respect of the land was peculiar ; for Granger, who 
was the real and beneficial owner, executed a conveyance of it to 
the defendant in 1842, purporting to be a deed of sale of the fee 
simple in consideration of the sum of 7402. But it was agreed 
between the defendant and Granger that the defendant should 
have no beneficial interest in the land, but that be should hold it 
for the benefit of Granger; and accordingly Gianger appears to 
have treated the property as his own, and to have leased the 
mines to Smith and Sharp, in consideration of rents payable to 
himself to his own use. It might have been doubtful whether 
this act of Granger's would have been a breach of covenant by the 
defendant, but the words of the covenant being '* notwithstanding 
any act» deed, matter, or thing done or permitted by him, the said 
W. Green/' I think, looking to the interest he himself possessed^ 
that by signing this instrument for Granger he permitted and 
sanctioned or affirmed the grant of the lease to Smith and Sharp 
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witliiii the meaning of the covenant ; and inasmnch as this lease 1874 
continued in force until, and at> and long after the conveyance to gpooB 
Jamieson and to the plaintiff, and conferred a right upon Smith q^^ 
and Sharp to enter into and work the mines, which right they 
exercised, I am of opinion that it may be treated as a lease by the 
defendant himself, and that it constituted a breach «f the covenant 
for title, and an incumbrance upon the land so conveyed, and did 
not cease so to operate until the expiration of the term in 1865. 

The property had been mortgaged to one Boyd, in December, 
1842, and the mortgage having been afterwards paid off, it was 
again mortgaged to Greorge Pearson, who became a party to the 
conveyance to Jamieson, and in July and August, 1846, Jamieson 
conveyed by appointment to the plaintiff, who thereupon, as con- 
tended by him, became entitled to the benefit of the covenant as 
assignee. It was indeed objected by the defendant that the 
plaintiff, having taken the estate by way of appointment only, was 
not an assignee in law of the covenant, and for this the case of 
Roach V. Wadham (1) was cited ; but we intimated in the course 
of the argument that, looking to the terms of the conveyance to 
Jamieson and the plaintiff respectively, that case was not applicable 
to the present, and that the benefit of the covenant passed to the 
plaintiff as assignee. 

Smith and Sharp proceeded to work the mines, and continued 
their operations until the month of August, 1848, and on the 24th 
of December, 1865, the surface of the ground belonging to the 
plaintiff subsided, and several houses which had been built upon 
the land, and which were let at rents amounting to 130Z. a year, 
were subverted and greatly damaged, and this action is brought to 
recover the amount of the damage sustained by the plaintiff. It 
appears, however, that the working of the mines which occasioned 
the subversion of the houses in 1865, was complete before July, 
1846, when the plaintiff became the owner of the land. Certain 
other operations took place between July, 1846, and August, 1848, 
but these were substantially confined to the taking of fire-clay, to 
which Smith and Sharp were not entitled under the lease, and in 
respect of which, therefore, the defendant would incur no liability. 
But as late as 1848 the lessees also took away some small fragments 

(1) 6 East, 289. 
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1874 of coal, which had fiEtllen from the sides or the walls of the mine, 
gpooB fti^d for which, and for the entry into the mine, although the coal 
Gmbn ^^ taken was of no appreciable value, the plaintiff claims at least 
nominal damages. 

Upon these hcU five questions arise: 1. Is the plaintiff en- 
titled to recover the amount of the damage arising from the sub- 
sidence, which has been caused by the working of the mines before 
he became entitled to the land? 2. Is he entitled to recover 
damages for the entering into the mines and the taking of the 
coal between August, 1846, and August, 1848, after his title to 
the land had commenced ? 3. Is the Statute of Limitations a 
bar, the working of the mines which caused the subsidence having 
been complete before July, 1846, and before the plaintiff was 
possessed, and the action not having been commenced until the 
6th of July, 1867 ? 4. The declaration alleging the working of 
the mines to have taken place while the plaintiff was the owner 
of the land, whereas the working which caused the subversion of 
the houses, as before observed, was complete before the date of his 
conveyance, the 23rd of August, 1846, is this a fatal variance as far 
as respects the damages claimed for the subversion of the houses ? 
5. Was the lease a continuing breach of covenant until its expi- 
ration on the 1st of July, 1865 ; and is the plaintiff therefore 
entitled at least to nominal damages by reason of the existence of 
the lease, or of the entry into the mine and the taking of frag- 
ments of coal in 1848, and so within the twenty years, under 
either the covenant for tiUe or that for quiet enjoyment ? 

The first, third, and fourth questions, and the second and fifth, 
may be considered together. Upon the first, third, and fourth 
question the plaintiff claims substantial damages by reason of the 
subsidence of his land and the falling of his houses, which took 
place in the year 1865, notwithstanding the fact found by the arbi- 
trator that the working of the mines before the plaintiff's title to 
the land accrued in 1846 was the cause of the subsidence, and that 
such working of the mines was more than twenty years before the 
commencement of the suit. It is insisted, however, that the plain- 
tiff is precluded even from raising this question by the terms of his 
declaration, which, in assigning the breach, expressly alleges that 
Smith and Sharp, ** afterwards and whilst the plaintiff remained 
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and continued Boised of the said two pieces of ground so conveyed to 1874 
him as aforesaid, entered upon the mines and seams of coal within sfoob 
and under the plaintiff's ground, and worked, won, got, and carried gJlU 
away the said coal, whereby the plaintiff lost the said coal, and 
the surface of the said two pieces of ground subsided with the said 
houses then built thereon>" This averment is that the working of 
the mines, the cause of the subversion of the houses, took place 
while the plaintiff was seised of the land, whereas the fact found 
by the arbitrator is that it was complete before the plaintiff became 
entitled to the land. And this, as setting forth the very cause of 
action of which the plaintiff complains, is a material variance, and 
fatal to this, the essential part of the plaintiff's claim. An appli- 
cation was made to us to amend the declaration by striking out the 
allegation that the working took place while the plaintiff was pos- 
sessed ; but it was stated by the counsel for the defendant and 
admitted that, upon a similar application during the arbitration, 
the defendant was wiUing to consent to an amendment upon pay- 
ment by the plaintiff of the costs of the action and the arbitration 
theretofore incurred, and that this was refused by the plaintiff. 
Upon these grounds my learned Brethren are o£ opinion that we 
oaght not now to allow the amendment. I must say that the 
refusal during the arbitration, and the mistake itself in the plead- 
ings, being the acts of the legal advisers of the plaintiff, and not 
his own, I should have been disposed, upon payment by the plain- 
tiff of all costs incurred up to the present time, even now to per- 
mit him to amend ; but the majority of the Court being of a 
contrary opinion, the amendment cannot be made ; and I concur 
with the rest of the Court in thinking that the variance is fatal. 
Although, therefore, I am of opinion, on the ground hereafter 
stated, that the plaintiff is entitled to judgment upon the breach 
of the covenants for title and for quiet enjoyment, with nominal 
damages, I agree that there must be judgment for the defendant 
in respect of all other damages claimed. 

It is unnecessary, therefore, to pronounce an opinion on the 
chief question in the case ; but, as a court of appeal may hold the 
variance immaterial, or may strike out the words which constitute 
the variance, I think it right to observe that, looking' to the case of 
Bonomi v. Backhouse, in the Exchequer Chamber and the House 
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1874 of Lords (1), but especially to the jadgment prononnced by 
gpooB Willes, J., in the Exchequer Chamber (2), I think that the true 
Qms, <^&^ise of action in this case is the subsidence of the land and the 
consequent destruction of the houses in 1865, and that therefore 
the Statute of Limitations is no bar ; and that such subsidence 
and its results being caused by acts lawfully done by the lessees 
under the lease, which lease was a breach of the covenants by the 
defendant, he is responsible for the damage done, and, but for the 
variance, would be liable for that damage in this action. 

Upon the second and fifth questions I am of opinion that this * 
action is maintainable upon the covenant for title in respect of the 
existence of the lease until 1865, and upon the covenant for quiet 
enjoyment, by reason of the entering into the mine and taking 
away the fragments of coal between July, 1847, and August, 1848. 

There is a distinction between the covenant for title and the 
covenant for quiet enjoyment. The covenant for title is broken 
by the existence of an adverse title in another, as in this case by 
the lease, its mere existence rendering the land of less value. The 
covenant for quiet enjoyment is broken only when the covenantee 
is disturbed, as in this case by the entry into the mine and the 
taking the fragments of coal in 1848. The deed of purchase 
having conveyed to Jamieson, and afterwards to the plaintiff, the 
mines under the land as well as the surface, the covenant of the 
defendant was that he had good title to the mines. That covenant, 
I think, was broken as soon as it was made, by reason of his having 
before become party to a lease of the mines, which lease was then 
in force. It was a covenant running with the land, and a continu- 
ing covenant, and the breach of it by means of the lease was a 
continuing breach ; and although the plaintiff might have sued 
upon it upon his becoming possessed, and might have recovered 
the damages he had sustained (if any) by reason of the breach, he 
was not bound to do so ; and I am of opinion that he continued 
entitled to sue for any damage afterwards sustained, whenever any 
such should have resulted from the breach ; and, finally, that if the 
Statute of Limitations apply at all to covenants for title, the time 
of limitation does not necessarily begin to run from the making of 
the covenant, or of a lease which is a breach of the covenant, and 

CI) 9 H. L. C. 603. (2) E. B. & E. at p. 654 ; 28 L. J. (Q.B.) 378. 
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that it is no bar as long as the lease continues^ and any damage, 1874 
nominal or sabstantial, is or may be sustained. I do not under- ^^b^ ~ 
stand it to be questioned that the oonyeyance passed the mines as q^I^ 
well as the land to the plaintiff, nor that a covenant for title runs 
with the land, nor therefore that the plaintiff is entitled to the 
benefit of this covenant, nor that it was broken by the making of 
the lease. And I am of opinion that he is entitled to sue upon it 
now, upon the ground that the existence of the lease, until it 
expired in 1865, was an incumbrance upon the land, and rendered 
it of less value than if it had not existed ; and further, that it made 
the entry of the lessees lawful, and so enabled them to take the 
fire-clay from the mine, and although they themselves, and not 
the defendant, are liable to the plaintiff for the value of the fire- 
clay taken, it is a damage to the plaintiff that he is put to his 
action against them, and may incur extra costs in such action, 
which he could not have been exposed to but for the right of 
entry conferred upon them by the defendant. I am also of 
opinion that the entry into the mine and the taking the fragments 
of coal in 1848 by virtue of the lease, which was within the twenty 
years, was a breach of the covenant for quiet enjoyment. 

The case of Kingdon v. NoMe (1), upon a covenant for title, and 
King v. Jones (2), upon a covenant for further assurance, are 
authorities to shew that these covenants are continuing covenants, 
and the breaches of them continuing breaches, and that a right of 
action accrues toties quoties when and as often as damage actually 
arises from the breach of either covenant. Kingdon v. Nottle (3) 
was the case of a mortgage in fee, and the mortgagor covenanted 
with the mortgagee and his heirs and assigns that he had good 
title to convey and was seised in fee. The mortgagee held during 
his life^ and brought no action ; after his death his executrix sued 
upon the covenant for title, and the further covenant for further 
assurance, assigning for breaches that defendant had no title, and 
that plaintiff requested him to levy a fine, which he refused. She 
failed, on the ground that the covenant ran with the land and 
had passed to the devisee of the covenantee. But in the following 
year the second case (4) was decided in an action brought by the 

(1) 1 M. & S. 355 ; 4 M. & S. 53. (3) 1 M. & S. 355. 

(2) 5 Taunt. 418 ; 4 M. & S. 188. (4) 4 M. & S. 58. 
Vol. IX. N 3 
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1874 same person, as devisee of the original covenantee, suing as 
gpooB assignee of the covenant, and assigning for breach that the 
Gbeen defendant had no title, and for damage, that the lands were of less 
valne than if there had been a good title, and that she had been 
prevented from selling them for so large a price as she wonld have 
otherwise obtained. There it was argned that, the breach having 
been in the testator's lifetime, it could not be assigned ;• that the 
covenant might pass with the land, but not so the breach, for 
which the testator and he alone could sue. But it was held that 
there was a breach also in the time of the devisee, which gave her 
a right of action upon which she was entitled to sue : Lord Ellen- 
borough observing (1), '' The covenant passes with the land to the 
devisee, and has been broken in the lifetime of the devisee ; for 
so long as the defendant has not a good title there is a continuing 
breach ; and it is not like a covenant to do an act of solitary per- 
formance, which not being done the covenant is broken once for 
all, but is in the nature of a covenant to do a thing toties quoties, 
as the exigency of the case may require." Here, then, the damage, 
that the plaintiff was unable to sell at as large a price as she would 
have obtained if the title had been good, was held to constitute a 
continuing substantive cause of action, and if the action had been 
brought at a long subsequent period, and the Statute of Limitations 
had been pleaded, the time could not have run from any earlier 
period than the accruing of that action. 

And so in King v. Jones (2), where the covenant was for fm-ther 
assurance, the covenantee in his lifetime called upon the cove« 
nantor to levy a fine, and afterwards died, and the plaintiff, his 
heir, to whom the oovenant had passed as assignee, entered upon 
the premises and was possessed, and was afterwards evicted and 
brought his action, it was objected that the breach was in the life- 
time of the original covenantee, and that he alone was entitled to 
sue, and that if any action lay after his death it must be by his 
executors, as the damages belonged to his estate. But, after an 
elaborate argument and time taken to consider, it was held by the 
Court of Common Pleas that the action well lay, and that the 
refusal to levy a fine (the further assurance required) was a breach 
and a damage to Iiim ; that ^ the ancestor (the original covenantee) 
(1) 4 M. * S. at p. 57. (2) 6 Taunt. 418 ; 4 M. & S. 188. 



Gbeeh. 



VOL. DC] HILAET TERM, XXXVH VIOT. 119 

had required the defendant to perform his covenant, but gave him 1874 
time, and did not sue him instantaneously for his neglect, but btogr 
waited for the event. It was wise in him so to do, until the ulti- 
mate damage was sustained, for otherwise he could not have 
recovered the whole value ; the ultimate damage, then, not having 
been sustained in the time of the ancestor, the action remained to 
the heir, who represents the ancestor as to the land, as the executor 
in respect of personalty." These decisions shew that it is the re- 
sulting damage, and not merely the breach of covenant, which 
gives the right of action. 

It 'is true when these cases were decided there was no statute of 
limitations expressly taking away the right to sue upon a covenant 
after a certain number of years from the breach. But the language 
of the statute is, that no action shall be brought but within twenty 
years after the action has accrued; and we have only to consider 
the real nature of the covenant for title, and of the various kinds 
of breaches of it which may be committed, to see that the Statute 
of Limitations is wholly inapplicable to such breaches, except 
where the right of action is upon an eviction of the whole property 
conveyed, so that there is no land with which the covenant may 
run, and nothing left upon which the covenant can operate. 

In such a case the statute may apply, and from such an eviction 
the time may begin to run. But in the cases cited, as here, the 
breach being the grant and continued existence of a lease of a part 
of the property only, as of the mines and minerals under the land, 
how can the statute apply ? The mine may never be worked at all, 
so that no damage may ever be sustained ; and if an action be 
brought upon the grant of the lease, only nominal damages may 
be recovered. But the lease may be for forty years ; a quantity 
of minerals may be taken at the end of ten years, a number of 
houses on the surface subverted and destroyed in twenty years, and 
A mansion injured in thirty years. 

If these be not separate and substantive causes of action, upon 
each of which the complainant has at least twenty years to sue, of 
what use is the covenant in such a case ? But suppose another 
case, covenant for title in a conveyance in fee of a landed estate. 
It turns out that the covenantor, a year or two before, has sold 
and conveyed the reversion of one-half of the property at his 
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1874 death to A. B., provided A. B. is then living. The covenantor 
Spoor '^^^^^ ^^' twenty years, and then dies, and A. B. survives him and 
^ ^* enters. Upon these facts I apprehend it is not to be doabted that 
the covenant is broken as soon as it is made ; for if the purchaser^ 
the covenantee, were minded to sell the property, or he became 
bankrupt, and it was of necessity to be sold, it would sell for much 
less than if there were an indefeasible title in fee simple. But 
supposing no action to be brought until the death of the cove* 
nantor and the entry of A. B., can it be contended that the Statute 
of Limitations would be a bar ? If it be,, and the covenantee was- 
ignorant of the conveyance until the death of the covenantor, he 
loses half his land and has no remedy. And if he hears of it and 
sues within the twenty years, but in the covenantor's lifetime, how 
can the jury estimate the damages, in the uncertainty whether the 
covenantor may not survive A. B., and so that the covenantee will 
never be disturbed in his title ? 

I apprehend, therefore, that upon these grounds, and upon all 
the authorities, the lease in question was a continuing breach <^ 
covenant, and that the plainti£f was entitled to his action at any 
time within twenty years of any damage, whether nominal or sub* 
stantial, being sustained, by entry into the mine or otherwise, as 
long as the lease was in force, and consequently from the entry 
into the mine in 1848, and the taking of the fragments of coal ; 
and further, that the action lies by reason of the mere existence 
of the lease, which, as conferriug a right to enter into the mine 
and upon the surface, affected more or less the value of the 
property until it expired by effluxion of time in 1865. I think,, 
therefore, that judgment should be entered for the plaintiff with 

nominal damages. 

Judgment for the defendani. 

Attorney for plaintiff: E. H. De Bhe PhiKpe, for Brignatty, 
Durham. 

Attorneys for defendant : 8. R. Hot/Ie, for Thompson & Lide^ 
Durham. 
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SMITH V. SMITH. 1874 

Judgment — Execution — Becuondhle Time, AprU 15. 

A party who has signed judgment is entitled to issue execution without wait- 
ing for a return of post 

Semikj he is entitled to issue execution immediately, and is not bound to wait 
a reasonable time. 

A YEEDICT in thi& action (which was an action for negligence) 
having been found for the plaintiff on the 12th of November, 
1873, judgment was signed on the postea on the 27th of November, 
and on the 29th of November, at 11.30 a.m., the taxation of costs 
(which was attended by the clerks of the respective attorneys) 
was completed, and the master's allocatur obtained. The clerk 
to the plaintiff's attorney immediately asked for a cheque in pay- 
ment, but the clerk to the defendant's attorney was not ready at 
that moment to pay, and asked for a return of post (1) The 

(1) This was the view taken by the Court of the evidence on affidavit, which 
"was conflicting. 
YoL. IX O S 



V, 

Smith. 
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1874 case at Chambers referred to by Mr. Willis. But it is not neces- 
Smith sary to examine that case further, for, after all, it only decides that 
a reasonable time must be allowed, though what time, and what 
is the criterion of reasonableness, I am at a loss to know. Perhaps 
it might be said, so much time as would allow of the clerk com- 
municating with his principal ; but I think there is no such rule ; 
it cannot depend on the distance of his place of business from the 
taxing-office. This is one of those things which is ordinarily 
regulated by good feeling. I do not remember ever to have 
known such a case before ; which goes far to shew that it is not 
necessary to lay down a rule. 

Here, however, that question does not arise, because the de- 
fendant's attorney asked the plaintiff's attorney to wait for a 
return of post. If he had said, ^* I insist upon time to go to my 
employer," it would have been different ; but the plaintiff's attorney 
was not bound to accept the only alternative that was offered 
him. If the question was between waiting a return of post and 
issuing execution instanter, he had a right to do it instanter. If 
such a thing were done without reasonable cause it would be a 
most unbecoming thing, and would deserve great censure ; here, 
however, a provocation had been given, which may famish some 
excuse, though it would have been better not to have acted upon 
the provocation. 

PiGOTT, B. I quite agree with what my Brother Bramwell has 
said, and with the reasons he has given. I agree with the decision 
in Perkins v. National Assurance and Investment Association (1), 
but this case is not within it. The plaintiff was acting in his 
strict right ; whether altogether with propriety we need not deter- 
mine. 

Bute dbsolide. 

Attorney for plaintiff: Berridge. 
Attorneys for defendant : Few db Co. 

(1) 2 H. & N. 71 ; 26 L. J. (Ex.) 182. 
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GORRIS AMD Anothkb v. SCOTT. 1874 

Statutory Duty—Contagioua Liseasea (Animah) Act, 1869. ^^^ ^^- 

When a statate creates a daty with the object of preTenting a mischief of a 
particalar kind, a peiBon who, by reason of another's neglect of the statutory duty, 
anffers a loss of a different kind, is not entitled to maintain an action in respect 
of such loss. 

The defendant, a shipowner, undertook to carry the plaintiffs' sheep from a 
foreign port to England. On the voyage some of the sheep were washed over- 
board by reason of the defendant's neglect to take a precaution eujoined by an 
order of Privy Gouucil, which was made under the authority of the Contagious 
Diseases (Animals) Act, 1869, s. 75 : — 

Meld, that the object of the statute and the order beiug to prevent the spread 
of contagious disease among aninutls, and not to protect them against perils of 
the sea, the plaintiffs could not recover. 

Declaration, first count: that after the passing of the Con- 
tagions Diseases (Animals) Act, 1869, the Privy Council, in 
exercise of the powers and authorities vested in them by the 
Act (s. 75), made an order (called the Animals Order of 1871) 
with reference to animals brought by sea to ports in Great 
Britain, and to the places used and occupied by such animus on 
board any vessel in which the same should be so brought to such 
ports; and thereby, amongst other things, ordered (1) that every 
such place should be divided into pens by substantial divisions; 
(2) that each such pen should not exceed nine feet in breadth and 
fifteen feet in length ; that afterwards and whilst the order was in 
force the plaintifis delivered on board a vessel called the Hastings^ 
to the defendant as owner of the vessel, certain sheep of the 
plaintiffs', to fie carried by the defendant for reward on board the 
said vessel from Hamburg to Newcastle, and there delivered to the 
plaintifib ; and the defendant, as such owner, received and started 
on the said voyage with the sheep for the purposes and on the 
terms aforesaid; that all conditions were fulfilled, &c., yet the 
place in and on board the said vessel which was used and occupied 
by the sheep during the voyage was not, during the said voyage 
or any part thereof, divided into pens by substantial or other divi- 
sions, by reason whereof divers of the sheep were washed and 
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swept away by the sea from off the said ship, and were drowned 
and wholly lost to the plaintiffs. 

Second count, similar to the first, but setting out a third regu- 
lation : ^ that the floor of each such pen should have proper 
battens or other foot-hold thereon," and alleging the loss of the 
sheep as aforesaid to have been caused by the want of such 
battens. 
' Demurrer and joinder. 

Shiddf in support of the demurrer. The statute was made for 
the furtherance of a public purpose, and not to secure any private 
benefit, and the observance of its provisions is enforced by a 
penalty: 32 & 33 Vict. c. 70, s. 103, and CuUen v. TriniUe. (1) 
Its infringement, therefore, gives no ground for an action. 

The preamble of the Act, as well as its whole structure, and 
s. 75 in particular, under which this order is made (2), shew that 
the Act is entirely directed to the prevention of contagious 



(1) Law Rep. 7 Q. B. 416. 

(2) Z2&SS Vict, c 70 : "Whereas 
it is expedieot to confer on Her Ma- 
jesty's most honourable Privy Council 
powers to take such measures as may 
appear from time to time necessary to 
prevent the introduction into Great 
Britain of contagious or infectious dis- 
eases among cattle, sheep, and other 
animals, by prohibiting or regulating 
the importation of foreign animals ; and 
it is further expedient to provide against 
the spreading of such diseases in Great 
Britain, and to consolidate and make 
perpetual the Acts relating thereto, and 
to make such other provisions as are 
contained in this Act." Part I. (ss. 
1-8) is headed "Preliminary;" part 
II. (ss. 9-14), "Local Authorities f 
part 111. (ss. 15-30), " Foreign Ani- 
malsf part IV. (ss. 31-(WX "!>»«■ 
covery and Prevention of Disease;'* 
part V. (ss. 66-74), "Slaughter in 
Cattle Plague ; Compensation ;" part 
VI. (88. 75-86), "Orders of Council 



and Local Authorities;" and the rest 
of the Act relates to the taking of 
lands, to expenses, and to offences and 
penalties. 

Sect. 75 : " The Privy Council may 
from time to time make such orders as 
they think expedient for all or any of 
the following purposes : — 

''For insuring for animals brought 
by sea to ports in Great Britain a 
proper supply of food and water during 
the passage and on landing : 

*'For protecting such animals from 
unnecessary suffering during the passage 
and on knding : ^ 

[Then* follow certain inland pur- 
poses.] 

''And generally any orders what- 
soever which they think it expedient 
to make for the better execution of 
this Act, or for the purpose of in any 
manner preventing the introduction or 
spreading of contagious or infectious 
disease among aDimals in Great Bri- 
tain." 
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diseases among cattle ; and if, under s, 75, the Privy Council had 1874 
made orders directed to some other purpose, they would have gobms 
exceeded their powers. The order, then, must be construed with g^^ 
reference to the language of s. 75 and the purpose of the Act, and, 
80 understood, its object is not to secure the owners of sheep and 
cattle from loss by the perils of the sea, but to protect the country 
against the introduction and the spread of murrain. This cir- 
cumstance brings the case within the authority of Stevens v. 
Jeacoeke (1), and distinguishes it from Couah v. Steel (2) and 
Atkinson v. Newcastle and Oateshead Waterworks Co, (3) 

HerseheU, Q.C. (J. W, MeUor with, him), contra. Stevens v. Jea- 
eoeke (1) is distinguishable on the ground that a specific remedy was 
given by the statute ; the present case falls within Atkinson v. 
Newcastle and Oateshead Waterworks Co, (3), where it was held 
that the imposition of a penalty which was not intended as a com- 
pensation did not exclude the right of action. These precautions 
must be considered as enacted generally, at least to this extent, 
that all persons engaged in the importation of animals must be 
taken to know of the existence of the regulations, and to contract 
with reference to them. The plaintifiFs were entitled to assume 
that the defendant would perform all the duties cast upon him by 
the law, including compliance with these orders ; and that being so, 
the defendant has impliedly contracted with the plaintiffs that he 
would perform them. 

Kellt, C.B. This is an action to recover damages for the loss 
of a number of sheep which the defendant, a shipowner, had con- 
tracted to carry, and which were washed overboard and lost by 
reason (as we must take it to be truly alleged) of the neglect to 
comply with a certain order made by the Privy Council, in pursu- 
ance of the Contagious Diseases (Animals) Act, 1869. The Act 
was passed merely for sanitary purposes, in order to prevent 
animals in a state of infectious disease from communicating it to 
other animals with which they might come in contact. Under the 
authority of that Act, certain orders were made ; amongst others, 

(1) 11 Q. B. 731 ; 17 L. J. (Q.B.) 163. 
(2) 3 E. & B. 402 ; 23 L. J. (Q. B.) 121. (3) Uw Rep. 6 Ex. 404. 
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1874 an order by which any ship bringing sheep or cattle from any 
OoBHiB foreign port to ports in Great Britain is to have the place occu- 
g^. pied by such animals divided into pens of certain dimensions, and 
the floor of snch pens famished with battens or foot-holds. The 
object of this order is to prevent animals from being overcrowded, 
and so brought into a condition in which the disease guarded 
against would be likely to be developed. This regulation has been 
neglected, and the question is, whether the loss, which we must 
assume to have been caused by that neglect, entitles the plaintiffs 
to maintain an action. 

The argument of the defendant is, that the Act has imposed 
penalties to secure the observance of its provisions, and that, 
according to the general rule, the remedy prescribed by the 
statute must be pursued ; that although, when penalties are im- 
posed for the violation of a statutory duty, a person aggrieved 
by its violation may sometimes maintain an action for the damage 
so caused, that must be in cases where the object of the statute 
is to confer a benefit on individuals, and to protect them against 
the evil consequences which the statute was designed to prevent, 
and which have in fact ensued ; but that if the object is not to 
protect individuals against, the consequences which have in fact 
ensued, it is otherwise ; that if, therefore, by reason of the precau- 
tions in question not having been taken, the plaintiffs had sus- 
tained that damage against which it was intended to secure them, 
an action would lie, but that when the damage is of such a nature 
as was not contemplated at all by the statute, and as to which it 
was not intended to confer any benefit on the plaintiff's, they cannot 
maintain an action founded on the neglect. The principle may be 
well illustrated by the case put in argument of a breach by a rail- 
way company of its duty to erect a gate on a level crossing, and to 
keep the gate closed except when the crossing is being actually and 
properly used. The object of the precaution is to prevent injury 
from being sustained through animals or vehicles being upon the 
line at unseasonable times ; and if by reason of such a breach of 
duty, either in not erecting the gate, or in not keeping it closed, a 
person attempts to cross with a carriage at an improper time, and 
injury ensues to a passenger, no doubt an action would lie against 
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the railway company, because the intention of the legislature was 1874 
that, by the erection of the gates and by their being kept closed gorbxb 
indiyiduals should be protected against accidents of this descrip- g^^. 
tion. And if we could see that it was the object, or among the 
objects of this Act, that the owners of sheep and cattle coming 
from a foreign port should be protected by the means described 
i^ainst the danger of their property being washed overboard, or 
lost by the perils of the sea, the present action would be within 
the principle. 

But, looking at the Act, it is perfectly clear that its provisions 
were all enacted with a totally different view ; there was no pur- 
pose, direct or indirect, to protect against such damage ; but, as is 
recited in the preamble, the Act is directed against the possibility 
of sheep or cattle being exposed to disease on their way to this 
country. The preamble recites that " it is expedient to confer on 
Her Majesty's most honourable Privy Council power to take such 
measures as may appear from time to time necessary to prevent 
the introduction into Great Britain of contagious or infectious 
diseases among cattle, sheep, or other animals, by prohibiting or 
regulating the importation of foreign animals," and also to provide 
against the " spreading " of such diseases in Great Britain. Then 
follow numerous sections directed entirely to this object Then 
comes s. 76, which enacts that " the Privy Council may from time 
to time make such orders as they think expedient for all or any of 
the following purposes." What, then, are these purposes ? They 
are ** for securing for animals brought by sea to ports in Great 
Britain a proper supply of food and water during the passage and 
on landing," " for protecting such animals from unnecessary suffer- 
ing during the passage and on landing," and so forth ; all the pur- 
poses enumerated being calculated and directed to the prevention 
of disease, and none of them having any relation whatever to the 
danger of loss by the perils of the sea. That being so, if by 
reason of the default in question the plaintiffs' sheep had been 
overcrowded, or had been caused unnecessary suffering, and so had 
arrived in this country in a state of disease, £ do not say that they 
might not have maintained this action. But the damage complained 
of here is something totally apart from the object of the Act of 
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1874 Parliament, and it is in accordance with all the authorities to say 
OoBBxs that the action is not maintainable. 



t, 

SOOTT. 



PiGOTT, B. For the reasons which have been so exhaustively 
stated by the Lord Chief Baron, £ am of opinion that the declara- 
tion shews no cause of action. It is necessary to see what was the 
object of the legislature in this enactment, and it is set forth 
clearly in the preamble as being '' to prevent the introduction into 
Great Britain of contagious or infectious diseases among cattle, 
sheep, or other animals," and the ** spread of such diseases in Great 
Britain.*' The purposes enumerated in s. 75 are in harmony with 
this preamble, and it is in furtherance of that section that the 
order in question was made. The object, then, of the regulations 
which have been broken was, not to prevent cattle from being 
washed overboard, but to protect them against contagious disease. 
The legislature never contemplated altering the relations between 
the owners and carriers of cattle, except for the purposes pointed 
out in the Act ; and if the Privy Council had gone out of their 
way and made provisions to prevent cattle from being washed over- 
board, their act would have been ultra vires. If, indeed, by reason 
of the neglect complained of, the cattle had contracted a contagi- 
ons disease, the case would have been different. But as the case 
stands on this declaration, the answer to the action is this : Admit 
there has been a breach of duty ; admit there has been a conse- 
quent injury ; still the legislature was not legislating to protect 
against such an injury, but for an altogether different purpose ; its 
object was not to regulate the duty of the carrier for all pur- 
poses, but only for one particular purpose. 

Pollock, B. I also think this demurrer must be allowed. I 
agree that it is essential to remember that this action is founded 
on a contract, a contract between the freighter and the shipowner, 
and in that respect (and for other reasons also), it differs from the 
case of Stevens v. Jeacocke (1), and more nearly resembles Atkin- 
son V. Newcastle and Oateshead Waterworks Co, (2) Now in 
this state of circumstances it would be open to the plaintiffs 

(1) 11 Q. B. 731 ; 17 L. J. (Q.B.) 163. (2) Law Rep. 6 Ex. 404. 
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to allege negligence generally on the part of the shipowner, 1874 
and then the observations would apply which were made in Gobbis 
Blamires v, Lancashire and Yorkshire By, Co. (1), where the Lord go^. 
Chief Baron laid down the law very clearly in terms which were 
afterwards approved of in the Exeheqaer Chamber. The whole 
question would be open to the jury, whether the defendant had 
been guilty of negligence in omitting to observe a precaution 
pointed out in the order in questioo. But here no other negli- 
gence is alleged than the omission of that precaution ; we must 
assume that the sheep were washed overboard merely in conde- 
quence of that omission, and the question is, whether that washing 
away gives a cause of action to the plaintiffs. Now, th.e Act of 
Parliament was passed alio intuitu ; the recital in the preamble 
and the words of s. 75 point out that what the Privy Council have 
power to do is to make such orders as may be expedient for the 
purpose of preventing the introduction and the spread of contagious 
and infectious diseases amongst animals. Suppose, then, that the 
precautions directed are useful and advantageous for preventing 
animals from being washed overboard, yet they were never in- 
tended for that purpose, and a loss of that kind caused by their 
neglect cannot give a cause of action. 

Amphlett, B. I am of the sanle opinion. 

Jvdgmentfor (he defendant. 

Attorneys for plaintiff : Pyhe, Irving, dt Pyke, for H. dk J. E. 
Jody Neux^aMe-on-Ti/ne. 

Attorneys for defendant : Ingledew, Ince, iSk Greening. 

(1) Law Rep. 8 Ex. 283. 
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1874 THE GREAT NORTHERN RAILWAY COMPANY v. SWAPFIELD. 

^^ Carrier — BaUway Company — Failure of the Consignee to take Delivery — Lien 

for Charges, 

The defendant sent a horse by the plaintiffs* railway directed to himself at S. 
station. On the arrival of the horse at S. station at night there was no one to meet 
ity and the plaintiffs, having no accommodation at the station, sent the horse to a 
livery stable. The defendant's servant soon after arrived and demanded the 
horse ; he was referred to the livery stable keeper, who refused to deliver the 
horse except on payment of charges which were admitted to be reasonable. On 
the next day the defendant came and demanded the horse, and the station-master 
offered to pay the charges and let the defendant take away the horse ; but the 
defendant declined and went away without the horse, which remained at the 
livery stable. 

The plaintiffis afterwards offered to deliver the horse to the defendant at S. 
without payment of any charges, but the defendant refused to receive it unless 
delivered at his farm and with payment of a sum of money for his expenses 
and loss of time. 

Some months after, the plaintiffs paid the livery stable keeper his charges, and 
sent the horse to the defendant, who received it In an action brought to recover 
the amoimt of the charges : — 

ffeld, that the plaintiffs acted reasonably in putting the horse in the liveiy 
stable, and that the defendant^ having refused to take the horse, was liable to 
the plainti£b for all the livery charges which they had paid. 

Appeal from the Bedfordshire county conrt. 

This was an action brought to recover the sum of 17Z. paid by 
the plaintiffs to a livery stable keeper for the keep of the defend- 
ant's horse, under the following circumstances. 

On the 5th of July, 1872, the defendant, who lived at Wootton, 
fifteen miles from Sandy Station, sent a horse by the plaintifis' line 
from King's Cross to Sandy, consigned to the defendant himself 
at Sandy, the fare being prepaid. When the horse arrived at 
Sandy, at 10 p.m., there was no one at the station to receive it on 
behalf of the defendant, and by the direction of the station-master, 
who did not know the defendant's residence, the horse was taken to 
a livery stable near the station, kept by one Bennett, for safe cus- 
tody* Soon after the horse had been placed there the defendant's 
servant arrived at the station, and, producing the horse ticket which 
the defendant had received from the plaintiffs, asked for delivery 
of the horse. The station-master told the servant that the horse 
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was at the livery stable, and that he could have it on payment of 1874 
the livery charges, which Bennett's ostler, who happened to be Gbkat 
present, stated to be 6d. The servant refused to pay this suip, b^wayO). 
and went across to the stable and demanded the horse of Bennett, ^ ^^ 

•» m BWAPFIKIJX 

who said he might have it on the payment of Is. 6a. The servant 
refused with some insolence to pay any money whatever, on which 
Bennett said that he should not have the horse except on the 
payment of 2s. 6d, which is the usual and proper charge for one 
night's keep. The servant thereupon went away without the 
horse. 

On the next morning the defendant came himself, and com- 
plained to the station-master (who was not previously aware of 
what had passed after the servant left the station) of the horse 
not having been delivered to his servant the previous night. The 
station-master offered that if th6 defendant would pay Bennett, 
and leave the receipt with him, he would represent the case to the 
superintendent with a view of getting the money from the plain- 
ti& ; but the defendant refused to recognise Bennett in any way. 
Thereupon the station-master said that, rather than the defendant 
should go away without the horse, he would pay the charges out 
of his own pocket; but the defendant declared he would have 
nothing to do with it, and went away without the horse. 

In reply to a letter written the same day by the defendant to 
the general manager of the plaintiffs, stating that he left the 
horse in the company's hands, and claiming 211. for the price of 
the horse, and SOs. for his and his man's expenses and loss of 
time, the station-master wrote to the defendant on the 8th of 
July, offering to deliver the horse without payment of the livery 
charges, but stating that the company would look to the defendant 
for payment of the same. The defendant replied, refosing to 
come to Sandy for the horse, but offering to receive it if delivered 
at his farm by one o'clock the next day, free of expense, and with 
payment of SOs. for expenses and loss of time ; otherwise he would 
not receive the horse at all. The station-master, in reply, stated 
that the horse would remain at the stable at the defendant's risk 
and expense. 

The horse remained at the stables till the 18th of November, 
when the station-master sent it in charge of a porter to the 
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1874 residence of the defendant, who then received and kept it, no 
Os^ demand being then made for payment of the livery charges. The 
R^iL^AT^ plaintiflEj paid the livery charges, amounting to 177., for which 
«. ' they now sued the defendant. 

The case was heard (without a jury) before the learned judge 
of the county court, who gave judgment for the defendant ; the 
plaintiffs appealed. 

The question stated for the opinion of the Court was, whether 
the plaintiffs were entitled to recover the whole or any part of 
the livery charges from the defendant ; and if the Court should 
be of opinion that they were so entitled, judgment was to be 
entered for them for the amount of the charges, or such part 
thereof as the Court should think fit, with such costs as the Court 
should direct. (1) 

J. P. Aspinatt, for the plaintiffs, having stated the case, the 
Court called on 

Ordham, for the defendant The plaintiffs were in the wrong 
in refusing to deliver the horse to the defendant's servant without 
payment of the livery cbargea When they placed the horse in 
the livery stable they ceased to hold it as carriers, and held 
it only as livery stable keepers or warehousemen, and in that 
capacity they had no lien for the charges incurred: Judson v. 
Eiheridge (2) ; Orchard v. EacJcsti'aw. (3) They might have left 
the horse in the horse-box ; but, admitting that what they did was 
a reasonable thing to do, they were still in the wrong in detaining 
the horse, and had no right afterwards to require the defendant to 
send for him, and their doing so was a continued refusal to deliver. 
If the livery stable keeper had a right to refuse delivery, the 
plaintiffs must be answerable for his refusal, for they had no right 
to make any contract with him which disabled them from deliver- 
ing the horse ; he was, in effect, only their agent. But if the 

(1) The defendant bad previously well, 6., at the Bedford Summer As- 
brought an action against the plaintiffs sizes, 1873, and a yerdict was found 
for the detention of the borse ; the for the then defendants, the now plain- 
plaintiffs paid money into Court in tiffs, 
respect of the detention of the borse (2) 1 C. & H. 743. 
before the defendant's refusal to receive (3) 9 0. B. 698; 19 L. J. (G.P.) 
him. The cause was tried before Bram- 303. 
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horse wcis ont of their hands, so as to free them from the necessity 1874 
of making any further delivery, then the only implied contract of qrkat 
the defendant was not with them, but with the livery stable keeper. r^^"'co. 
In either event they cannot succeed in their action. The utmost ^ •• 
they can recover in any case is the charge incurred before the 
refusal to deliver. 
[PoLLOOK, B., referred to Cargo ex Argos. (1)] 

Kellt, C.B. We are all clearly of opinion that this judgment 
must be set aside, and judgment entered for the plaintiffs for 17/. 
It appears that the defendant caused a horse to be sent by the 
plaintiffs' railway to Sandy station ; but the horse was not directed 
to be taken to any particular place. The owner ought to have had 
some one ready to receive the horse on his arrival and take him 
away; but no one was there. It does not appear that there 
was at the station any stable or other accommodation for the 
horse; and the question arises, what was it, under those cir- 
cumstances, the plaintiffs' duty, and consequently what was it 
competent for them to do? I think we need do no more than ask 
ourselves, as a question of common sense and common under- 
standing, had they any choice ? They must either have allowed 
the horse to stand at the station — a place where it would have 
been extremely improper and dangerous to let it remain ; or 
they must have put it in safe custody, which was what in fact 
they did in placing it in the care of the livery stable keeper. 
Presently the defendant's servant comes and demands the horse. 
He is referred to the livery stable keeper, and it may be (I do not 
say it is so) that upon what passed on that occasion the defendant^ 
might have maintained an action against the plaintiffs for detain- 
ing the horse. (2) But next day the defendant comes himself; the 
charges now amount to 23. Qd. ; an altercation takes place about 
this trumpery sum, and ultimately the station-master offers to pay 
the charges himself if the defendant will take the horsd away ; 
but the defendant refuses and leaves the horse at the stable. Then 
a correspondence ensues between the parties, in which the de- 
fendant is told that he can have the horse without payment if he 
sends for it, but he refuses, and says that unless the horse is sent 

(1) Law Rep. 5 P. C. 134. (2) See note (1), ante, p. 134. 
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1874 to him with SOa. for expenses and loss of time by to-morrow mom- 

Gbbat ing he will not accept it at all ; and he never sends for the horse. 

^wfy a>. Meanwhile the plaintiffs run up a bill of 17t with the Uvery stable 

<'• keeper with whom they placed the horse, which they ultimately 

have to pay ; and at last they send the horse to the defendant, who 

receives it ; and they now sue him for the amount so paid. 

I am clearly of opinion that the plaintiffs efe entitled to recover. 
My Brother Pollock has referred to a class of cases which is iden- 
tical with this in principle, where it has been held that a ship- 
owner who, through some accidental circumstance, finds it neces- 
sary for the safety of the cargo to incur expenditure, is justified in 
doing so, and can maintain a claim for reimbursement against the 
owner of the cargo. That is exactly the present case. The plain- 
tiffs were put into much the same position as the shipowner occu- 
pies under the circumstances I have described. They had no 
choice, unless they would leave the horse at the station or in the 
high road to his own danger and t^e danger of other people, but 
to place him in the care of a livery stable keeper, and as they are 
bound by their implied contract with the livery stable keeper to 
satisfy his charges, a right arises in them against the defendant to 
be reimbursed those charges which they have incurred for his 
benefit 

PiGOTT, B. I am of the same opinion. I do not think we have 
to deal with any question of lien. We have only to see whether 
the plaintiffs necessarily incurred this expense in consequence of 
the defendant's conduct in not receiving the horse, and then 
whether, under these circumstances, the defendant is under an 
implied obligation to reimburse them. I am clearly of opinion 
that he is. The horse was necessarily put in the stable for a short 
time before the defendant's man arrived. I give no opinion 
on what then passed, whether the man was right, or whether 
the plaintiffs were right ; I think it is not material. On the 
following day the defendant comes himself; and the basis of my 
judgment is, that at that time the station master offered, rather 
than the defendant should go away without the horse, to pay 
the charge out of his own pocket; but the defendant declared 
he would have nothing to do with it, and went away. That I 
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understand to be the snbstance of what was proved ; and if that be 1874 
so, it shews to me that there was a leavmg of the horse by the qkkult 
defendant in the possession of the carriers, and a refusal to take j^^^^^^^ 
it. Then what were the carriers to do ? They were bound, from •• 
ordinary feelings of humanity, to keep the horse safely and feed 
him ; and that became necessary in consequence of the defendant's 
own conduct in refusing to receive the animal at the end of the 
joamey according to his contract. Then the defendant writes and 
claims the price of the horse ; and then again, in answer to the 
plaintiffs* offer to deliver the horse without payment of the charges, 
he requires delivery at his &rm and the payment of 30b. ; in point 
of fact) he again refuses the horse. Upon the whole, therefore, I 
come to the conclusion that^ whoever was right on the night when 
the horse arrived, the defendant was wrong when, on the next 
day, he refused to receive him; that the expense was rightly 
incurred by the plaintiffs; and that there was, under these circum- 
stances, an implied contract by the defendant entitling the plain- 
tiffs to recover the amount from him. 

PoLLOOE, B. I am of the same opinion. If the case had rested 
on what took place on the night when the horse arrived, I should 
have thought the plaintiffs wrong, for this reason, that although 
a common carrier has by the common law of the realm a lien for 
the carriage, he has no lien in his capacity as warehouseman ; and 
it was only for the warehousing or keeping of this horse that the 
plaintiffs could have made any charge against the defendant. 

But the matter did not rest there ; for it is the reasonable infer- 
ence from what is stated in the case, that on the next day, when 
the defendant himself came, he could have had the horse without 
the payment of anything ; but he declined to take it, and went 
away. Then comes the question, first. What was the duty of the 
plaintiffs, as carriers, with regard to the horse ? and secondly. If they 
incurred any charges in carrying out that duty, could they recover 
them in any form of action against the owner of the horse ? Now, 
in my opinion it was the duty of the plaintiffs, as carriers, although 
the transit of the horse was at an end, to take such reasonable care 
of the horse as a reasonable owner would take of his own goods ; 
and if they had turned him out on the highway, or allowed him 

Vol. IX. P 3 



138 OOUBT OF EZOHEQUEB. [L. B. 

1874 to go loose, they would ha?e been in default Therefore they did 
Obbat what it was their duty to do. Then comes the question. Can they 
B^uAwtYO) ^^^^^ ®^y expenses thus incurred against the owner of the horse ? 
«• As far as I am aware, there is no decided case in English law in 
which an ordinary carrier of goods by land has been held entitled 
to recover this sort of charge against the consignee or consignor 
of goods. But in my opinion he is so entitled. It had been long 
debated whether a shipowner has such a right, and gradually, 
partly by custom and partly by some opinions of authority in this 
country, the right has come to be established. It was clearly held 
to exist in the case of Notara v. Eendenon (1), where all the 
authorities on the subject are reyiewed with very great care ; and 
that case, with some others, was cited and acted upon by the Privy 
Council in the recent case of Cargo ex Argos. (2) The Privy 
Council is not^a Court whose decisions are binding on us sitting 
here, but it is a Court to whose decisions I should certainly on all 
occasions give great weight ; and their judgment on this point is 
clearly in accordance with reason and justice. It was there said (3) 
(after referring to the observations of Sir James Mansfield, C.J., in 
Christy v. Bow (4)), *' The precise point does not seem to have been 
subsequently decided, but several cases have since arisen in which 
the nature and scope of the duty of the master, as agent of the mer- 
chant, have been examined and defined." Then, after citing the 
cases, the judgment proceeds : ^ It results from them, that not 
merely is a power given, but a duty is cast on the master, in many 
cases of accident and emergency, to act for the safety of the cargo 
in such manner as may be best under the circumstances in which 
it may be placed ; and that, as a correlative right, he is entitled to 
charge its owner with the expenses properly incurred in so doing." 
That seems to me to be a sound rule of law. That the duty is 
imposed upon the carrier, I do not think any one has doubted ; 
but if there were that duty without the correlative right, it would 
be a manifest injustice. Therefore, upon the whole of the circum- 
stances, I come to the conclusion that the claim of the company 
was a proper one, and that the judgment of the learned judge of 
the county court must be reversed. 

(1) Law Rep. 7 Q. R 225, at pp. 230-235. (3) Law Rep. 6 P. 0., at p. 164, 

(2) Law Rep. 6 P. G. 134. (4) 1 Taunt. 300. 
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• 

Amphlett, B. I am of the same opinion. It appears to me 1874 
that this case, though trampery in itself^ involves important prin- Grbat 
ciples. I think it is perfectly clear that the railway company, i^^y O). 
when the horse arrived at the station, and no one was there to „ ** 
receive it, were not only entitled bnt were bonnd to take reason- 
able care of it. As a matter of common humanity, they could not 
have left the horse without food during the whole night, and if 
they had turned it out on to the road, they would not only 
have been responsible to the owner, but if any accident had 
happened to the general public, they would have incurred liability 
to them. Therefore, as it appears to me, there was nothing that 
they could reasonably do except that which they did, namely, 
send it to the livery-stable keeper to be taken care of. 

Then comes the question discussed by my Brother Pollock, and 
on which I should not dissent from him without great difiSdence, 
whether a lien existed for these charges. As at present advised, I 
should not wish to be considered as holding that in a case of this 
sort, the person who, in pursuance of a legal obligation, took care 
of a horse and expended money upon him, would not be entitled 
to a lien on the horse for the money so expended. But really the 
point does not arise ; whatever might be the case with regard to 
it, that question appears to me to be got rid of by what fol- 
lowed ; because, even if the company were wrong in claiming pay- 
ment of the 6(2., or whatever the sum might be, on the night when 
the horse arrived, the whole thing was set right by them on the 
next day, when the defendant himself came to the station, and the 

• 

station-master offered to pay the charge in order that the defend- 
ant might have the horse. The defendant refused that very 
reasonable offer ; and what, then, was the company to do with the 
horse ? What else should they do but leave it with the livery- 
stable keeper, where it was being taken care of? At last, after a 
bill of ni. had been incurred, the horse was sent to the defendant^ 
and the question is, who is to pay that sum of 17Z. ? 

Now, who was in the wrong ? Even if the plaintiffs were in the 
wrong originally, of which I am by no means sure, in not giving 
np the horse on the night when it arrived, at any rate from the 
time when that was set right it was the defendant who was in 
the wrong, and the company who were in the right. It appears 
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1874 to me, therefore, quite dear that the company are entitled to 

Qgj.^^ recover the money which they haye been obliged to pay, and have 

Northern p^id, to the livery-stable keeper, and that the judgment of the 

V. ' learned judge of the county* court mujst be reversed, and judg- 

wAFPiELD. jj^g^^ entered for the plaintiffs. 

Judgment reversed. 

Attorneys for plaintiffs : Johnston, Farquhar, & Leaoh. 
Attorney for defendants : W. Rogers. 



May 5. THE ATTORNEY GENERAL v. PRATT. 

Probate Duty — Assets within the Jurisdiction — BUU of Exchange, 

P., resident in India, directed his bankers there to realise certain securities, and 
transmit the proceeds to his bankers in England. The securities were realised, 
and the proceeds transmitted in bills of exchange payable six months after sig:ht, 
and drawn by a bank in India upon a bank in London in favour of the testator's 
English bankers. Whilst the bills were on their way to .England, P. died in 
India. The bills were received by his bankers in England and were accepted, and 
the proceeds were in due course collected by the bankers and were received by 
the defendant, whom the testator had appointed his executor in England, and 
who had taken out probate here : — 

Beld^ that probate duty must be paid on the amount of the bills. 

• 

Ikfobmatiok for probate duty. The information and answer 
stated the following facts : — 

Archdeacon Pratt, of Calcutta, in or shortly before December, 
1871, intending to return to England, instructed the Bank of 
Bengal, at CSalcutta, to realise certain securities of his in India, 
and remit the proceeds to Goutts & Co., bankers, London. 

The Bank of Bengal realised the securities, and remitted the 
proceeds accordingly in five bills of exchange, all dated prior to 
the 28th of December, made payable six months after sight, and 
drawn by the Chartered Mercantile Bank of India on the London 
Joint Stock Bank in favour of Coutts & Co. The bills amounted 
altogether to 924U 6d. 9(2. 

The bills were so remitted prior to the 28th of December, and 
on that day Archdeacon Pratt died in India, having by his will 
and a codicil appointed tlie defendant executor in England, and 
another person executor in India. 
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The bills arrived in January, 1872, and the proceeds were col- 1874 
lected by Coutts & Co., and were, after probate, received by the attobnxt 
defendant. Gewbal 

On the 20th of September, 1872, the defendant proved the will Pbatt. 
and codicil in England; the personal estate was sworn under 
3002., and probate duty was paid on that amount, the defendant 
contending that no more duty was payable. 

The Crown claimed further duty on the amount of the bills. 

Sir iJ. Boffgallay, A, G., EoIJcer, 8. O., and W, W. Kardake^ 
for the Crown. It must be admitted that, according to the 
principles laid down in Attorney Oeneral v. Hope (1), probate 
duty cannot be claimed on '* foreign funds" only because the 
probate is ultimately made available for their collection. But it 
cannot be said that these bills or their proceeds were in any sense 
foreign funds. If the bills are treated as assets, they were on their 
way io this country at the time of the testator's death, and actually 
reached England before the probate was granted. They were 
taken by virtue of the English probate, and could not be taken 
by virtue of any other ; and to say that from the mere circum- 
stance of their beihg on the high seas at the time of the testator's 
death, and out of every other jurisdiction, they are exempt from 
probate duty, would amount to saying that if a testator were to 
die at sea in his own yacht, with all his property on board, no 
probate duty would be payable on the estate. But if not the bills, 
but what they represented, are treated as the assets, then it is still 
more clear that probate duty is payable. They were drawn on a 
bank in England ; if they had been accepted at the testator's 
death, no objection could possibly have aritsen; but, though not 
yet accepted, they represented funds in the hands of the drawees, 
the existence of which is shewn by the fact that the drawees did 
accept, and in due course paid them. If the funds were not in 
England, it is impossible to say where they were; for it certainly 
cannot be said that the drawing of a bill shews funds in the hands 
of the drawer ; on the contrary, it shews a claim by the drawer 
upon the drawee, and amounts in effect to an assignment of that 
daim to the person in whose favour the bill is drawn« If aceept- 

(1) 1 G. M. d? B,530; 8 Bli N. R. 4i. 
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1874 anoe were refused this might shew that the claim had no existence, 
Atiobnst" oi* c^t least displace the inference of its existence ; but when the bill 
GnriBAL jg accepted the claim is shewn to be real. At the time, therefore, 
Pkatt. of the testator's decease this claim belonged to Coutts & Co. on 
behalf of the testator, and was equivalent to assets in their hands 
belonging to the estate. The claim of the Grown is supported by 
In the Ooods of Wyckoff (1), where administration was granted by 
the Court of Probate of assets, including unaccepted bills of ex- 
change, belonging to and in the possession of the deceased, an 
American citizen, who died on board a British ship on the high 
seas bound for this country. [They also referred to Attorney 
Qenercd v. Bouwens (2) and Perry* s Executors v. The Queen. (3)] 

Maniety, Q.(7., and Hemminff, for the defendants. The test of 
whether probate duty is payable is, not whether the assets cannot 
be obtained without probate, nor whether funds are ultimately 
transmitted to this country to be administered here, but what was 
the local situation of the assets at the time of the testator's death. 
This is clearly laid down in Attorney Oeneral v. Dimond (4), the 
principle of which, after being at first doubted, was finally 
established by Attorney Oeneral y. Hope (5), and is treated as 
settled by law in Williams on Executors, vol. i. p. 619, 7th ed. 
The reason of it is that probate only relates to the assets which 
were within the jurisdiction of the Ordinary at the time of the 
testator's death. If, therefore, the bills were the assets, they were 
certainly not within the jurisdiction, for the Ordinary never as- 
serted title to property on the high seas : Williams on Execu- 
tors, vol. L p. 364, 7th ed. But if (which is the more correct 
view) it is not the bills that constitute the assets, then it is the 
debt represented by the bills. Now it is clear that where assets 
consist of simple contract debts, their locality is the place where 
the debtor resides, as was decided in the case of a bill in Teoman 
V. Bradshaw. (6) The case, therefore, of Attorney Oeneral y. 
Bouwens (2) has no application, for that case related to bonds, 
which are treated as being themselves assets. The question is, 

(1) 3 Sw. & Tr. 20. (4) 1 C. & J. 356. 

(2) 4 M. & W. 171. (6) 1 0. M. & K 630; 8 Bli. N. 

(3) Law Rep. 4 Ex. 27. R. 44. 

(6) Holt (Ca. temp.), 42. 
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where was the debtor ? The only person who was in any sense a 1874 
debtor was the drawer of the bills, who had, by drawing the bill, attobhby 
entered into an obligation to pay the amount, if the drawee either G"»*b^ 
did not accept or did not pay ; and the drawer was in India. Psatt. 

[PiQOTT, B. Bat where was the actual fund which the bills 
represented ?] 

In India. It certainly cannot be assumed that bills drawn pay- 
able six months after sight represented funds at that time in the 
hands of the drawees. But if it is doubtful where the funds were, 
the Crown cannot succeed ; for the onus is on the Grown to shew 
affirmatively that the assets were within their jurisdiction, and 
that onus is not satisfied by shewing conjecturally that they might 
be. The case of In the Oooda of Wyekoff (1) is no authority, aa 
the point did not arise there, and there was no, opposition* 

Eellt, G.B. I am of opinion that the Crown is entitled to 
judgment. The result of all the authorities is, that where assets 
are beyond the jurisdiction at the time when the right to the duty 
attaches, duty is not payable on them ; when they are in England 
at the time when the duty attaches, duty is payable. The case of 
Attorney Oenerai y. Hope (2) conclusively establishes this proposi- 
tion. What, then, constituted the assets in the present case ? 
Actually and de facto the bills in question were on the high seas. 
Now I do not know whether the point has ever been determined, 
but I am clearly of opinion that where property belonging to a 
British subject is on the high seas, and probate is taken out in 
this country, that property forms part of the estate and effects of 
the deceased subject to probate duty ; otherwise the inconceivable 
result would follow, that if a person were to sail out in his yacht 
with valuable property on board, and died on the high seas, duty 
would not be payable on the yacht and the valuable property on 
board, on the ground that it was not at the time of death within 
the jurisdiction, though not within any other. I should in such 
a case decide without hesitation that such assets were part and 
parcel of the assets of the deceased in England, and as such liable 
to probate duty. 

Now, considering the nature of the bills of exchange which 

(1) 3 Sw. & Tr. 20. (2) 1 C. M. & R. 630; 8 BIL N. B. 44. 
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1874 constituted the assets, on two grounds I am of opinion that the 
^Attorney" ^^^^^ ^^ ^^® money they represented were assets subject to pro- 
Gknkral bate duty. In the first place, it is a fallacy to consider bills of 
Pbatt. exchange only under the notion of debts. There was in truth, 
at the time of the testator's death, no debt whatsoever from any 
person. The bills were drawn in India on a bank in London, 
but they had not reached maturity, they had not been accepted, 
they had not been even presented. There was, therefore, no 
debt; but I think they were nevertheless property and assets, 
on the simple ground that they were personalty in respect of 
which trover might have been maintained by the executor long 
before any debt or any debtor in respect of them existed. They 
were personal chattels of great value ; and the lawful owner of 
them could, on the day after the decease of the testator, have sold 
them for something very little short of their full value. They 
were, therefore, assets belonging to the executor to which probate 
duty attached. 

But, secondly, on the ground which has been chiefly adverted to 
by my learned Brothers, I am clear that the biUs, or rather the 
money, property, or debt represented by them, are liable to probate 
duty, namely, on the ground that where, assets consist of debts, they 
are assets where the debtor resides. There may, at first sight, seem 
to be some difficulty in applying this principle to the case, because 
at the time of probate no debt was due from any one. The 
drawer would only be under a liability in the event of the bill 
being dishonoured ; the drawee was under no liability, because he 
had not yet accepted the bill ; there was, therefore, no actual 
debtor in existence. We are therefore driven to see who in fact 
became the debtor and provided and paid the money. Now the 
bills were presented for acceptance in due time ; they were 
accepted and paid at maturity ; the only persons, therefore, who 
ever became debtors were the acceptors. They were resident in 
London, and the money came to hand in London; the assets, 
therefore, were in London. 

Another question might have arisen (which might be subject to 
dififerent considerations) if the drawees had refused to accept, of 
had not paid at maturity. That question is not raised here, and 
I shall not further advert to it. 
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Whether we consider the chattels as upon the high seas at the 1874 

time of the testator's decease, or consider the locality of the ArtomrKT " 

debtor in London as goyeming the case, the matter is^ to my mind| fi^^^"^^^ 

free from donbt^ and our judgment must, therefore, be for the Phatt. 
CSrown. 

FiGOTT, B. I am of the same opinion. The law as to probate 
duty is clearly laid down in the case of AUamey Oenerai y. 
Slope. (1) ** The words of the Act," says Lord Brougham, ^ refer 
not to the use eyentually made of the probate, but distinctly to 
ihe purpose for which the probate was granted. The words of the 
schedule are to be the rule upon the present occasion ; and they 
do not appear to me to shew that, though the probate has been 
oyentually, de fjGtcto,.made available to collect foreign funds, that 
circumstance is any test whatever in trying whether or not this 
case of foreign funds comes within the schedule/' Therefore the 
question comes to be, whether the proceeds of the bill^ were at 
the time of the decease within the jurisdiction. Let us look at 
the existing state of things. Archdeacon Pratt had ordered the 
Bank of Bengal to realise certain securities, and to transmit the 
proceeds to Coutts' Bank in London* The bank had realized the 
securities, and purchased with the proceeds bills of exchange on 
London, all drawn in December, 1871, and before the death of 
the testator, and payable six months after sight. As far as the 
Bank of Bengal was concerned, they were no longer in any sense 
debtors of the deceased ; they had done what they were employed 
to do, and had put the assets in the course of transmission to 
England. Now these bills might never have been accepted, and, 
if so, a liability would have arisen in the drawers ; but this state 
of things did not arise, and we must put an ordinary construction 
on the transaction. The meaning of drawing a bill is, that the 
person on whom it is drawn has the money of the drawer either 
actually in his hands, or by arrangement in account, which is the 
same thing. Are we, then, to assume that the bills were properly 
or improperly drawn upon the London Joint Stock Bank ? We 
must assume that they were properly drawn, as in fact the events 
have turned out. The effect is, that when the bills were drawn in 

(1) 1 C. M. & R,, at p. 560; 8 BIL N. R., at p. 57. 
You IX. Q 3 
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1874 Calcutta upon Londoa it was jknown that the money was in Lon- 

"atsovkzi don ; and in fact the*, bills come over and are duly accepted and 

Gekebaii pi^fl^ The k priori inference and the repult correspond. 'What 

. Pbatt. Lord Abinger says in Attorney General y. Bau/wena (1) is applic* 

able : *' as bills of exchange and promissory notes do not alter th& 

nature of the simple contract debts, but are merely evidences of 

tiUe, the debts due on these instruments were assets where the 

debtor livedo and not where the instrument was found." Here the* 

teal debtor on the 28th of December, 1871, was the London Joint 

Stock Bank. The bills of exchange were not themselyes debts,. 

but the evidence of title to debts, and the assets were with the 

debtors, the London Joint Stock Bank. 

Akfhlstt, B. I am of the same opinion. The law is settled 

that we must look at the place where the assets are at the time of 

the decease. Here the assets are represented by the bills of ex* 

change, which were then on their passage from India to England ; 

but when the nature of a bill of exchange is considered, it will 

i^pear that they represent, but do not constitute, the assets. The 

testator had ordered his agent to pay money of his to a bank in 

London. If this order had not been complied with, the testator 

would have had a right of recourse to the drawer. But if it was 

complied with, and if either money or credit, which is what i» 

represented by* the bills of exchange, was in London, then the 

assets were in London. If it had been otherwise, then the assets 

would have been in India ; but the proper construction of the 

existing circumstances is, that the assets were in England. There* 

fore, without going into the question as to whether property on 

board ship would be assets in England, which does not arise, and 

on which I say nothing, I am of opinion that our judgment must 

be for the Crown. 

Judffmentfar the Grown. 

\ Attorney for the Crown : The SoKeitor of Inland Bevenue, 
Attorneys for defendant : Perkins db Weston. 

(1) 4 M. & W. 171 ; at p. 191. 
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STOCK AND Others v. HOLLAND. 1874 

Bankruptcy Act, 1869, ». 87 — Seizure and Sale — Payment to Sheriff to avoid ^^ ' 

Sale-^** Proceeds of such Sale J* 

The sheriff having- seized the goods of a trader debtor tinder an execution for 
more than M^ the debtor, befoTO sale, paid him, on the 18th of November and 
the 21 st of November, two sums of 1002. and 822. respectively, oa aooount of 
the debt. The judgment creditors knew of and assented to the payments. The 
debtor, on the 24th of November, filed a petition for liquidation, and a restraining 
order was served on the sheriff, who continued to hold the sums so paid on account. 
Sabfleqaently,onthe 20th of December, trustees were appointed, who claimed the 
1322. :— 

Eeldy that the judgment creditors, having assented to the payments, were 
entitled to the money as against the trustees. 

Ex parte Brooke (Law Rep. 9 Cb. 801) followed. 

The plaintiffs signed judgment in this action for 20 H. 16a. Id, on 
the 13th of Noyember, 1873. Execution was issued on the same 
day. The sheriff seized the defendant's goods on the 14th. On 
the 18th the defendant (who was a trader) paid lOOZ. to the sheriff 
on account of the debt, and promised to pay the balance in a day 
or twa On the 20th of November the defendant saw one of the 
plaintiffs and told him of the payment, and begged that the execu- 
tion might be withdrawn. The defendant also stated that his 
difBiculties were only temporary, and that he would pay the bafance 
due in two months. The plaintiffs agreed to grant his request on 
condition of his obtaining a surety to guarantee payment This 
the defendant promised to do, and it was arranged that he should 
go the next day to Derby with the plaintiffs' solicitor to see the 
proposed surety. Next day, however, he telegraphed to the 
solicitor to postpone the journey until the day following. On the 
same day, the 21st, he paid 327. more to the sheriff on account of 
the debt. On the 24th he filed a petition for liquidation in the 
Derbyshire County Court, and an order restraining the sale was 
served on the sheriff. No part of the goods seized had then been sold. 
The first meeting of creditors was held on the 20th of December, 
and two trustees were appointed, who, on the 22nd, demanded the 
sum of 1322L, which still remained in the hands of the sheriff. 
The sheriff thereupon took out an interpleader summons, upon the 

Q 2 3 
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1874 hearing of wliich^ before Bramwell, B., a special case was directed 
Stock ^ be stated, under the Common Law Procedure Act, 1860, s. 15, 
HoLLAKD ^^' *^® opinion of the Court. The affidavits used upon the hearing 
at Chambers, and which set forth the facts above stated, were 
ordered to constitute the special case. The question for the 
opinion of the Court was whether the plaintiffs were entitled to 
the sum paid to the sheriff by the debtor on account of his debt as 
against the trustees under the liquidation. 

The case was first argued in Hilary Term last, before Kelly, C.B., 
Cleasby and Amphlett, BB., when judgment was reserved until 
the decision of the Court of Appeal in Bankruptcy upon an appeal 
then depending from the decision of Bacon, C.J.B., in Ex parte 
Brooke. The Lord Chancellor and Lords Justices heard the 
appeal on the 30th of January and the 13th of February last, 
when the decision of the Chief Judge was reversed. (1) The Court 
of Exchequer then directed this case to be reargued. 

May 7, 8. ArtJwnr Charles, for the plaintiffs. There is no question 
as to fraudulent preference in this case, and the only section of the 
Bankruptcy Act, 1869, under which the trustees can claim is 
the 87th. (2) But here the money paid cannot in any sense be 
^considered as the proceeds of seizure and sale. There was no sale ; 
sand although, according to Ex parte Rayner (3), seizure without 
: sale gives the trustee a title to the goods seized, the section cannot 
,^ve him a title to money paid to avoid a sale of the goods as well 
^as to the goods themselves. There is evidence that the plaintifis 
Jsneif of the payment^ and assented to the sheriff holding the 
^noney for them, at the same time promising the debtor to with- 
draw the execution upon certain conditions. The money, therefore, 
was money received to their use in the sheriff's hands : Morland v* 
Pdlatt (4) Moreover, Ex parte Brooke (1) is decisive. There it 

(1) Law Bep. 9 Ch. 301. tice being served upon him within that 

(2) The Bankruptcy Act, 1869 (32 period of a bankruptcy petition having 
& 33 Vict. c. 71), B. 87, enacts that, been presented against such trader, 
■^ where the goods of any trader have shall hold the proceeds of such sale 
been taken in execution in respect of a after deducting expenses, on trust, to 
judgment for a sum exceeding bOl^ and pay the same to the trustee." 

sold, the sheriff shall retain the pro- (3) Law Bep. 7 Ch. 325. 

ceeds of such sale in his hands for a (4) 8 B. & C. 722. 

period of fourteen days, and ux)on no- 
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T?as held that money paid to the sheriff to avoid seiznre after the 1874 
creditors had assented to the sheriff holding it, belonged to them, ^took 
and not to the trustee. Here there was a seizare, but the principle TT nT^Aim 
of the decision applies. 

Francis Turner, contrii. The circumstance that there had been 
a seizure distinguishes the present case from Ex parte Brooke, (1) 
The title of the trustees to the goods themselves, although there 
has been no sale, cannot be disputed. A sale, therefore, is not in- 
dispensable to the operation of sect. 87. The goods seized had 
ceased to belong to the debtor, and the money which he paid to 
release them must be taken to have been received by the sheriff 
for him, and accordingly passed also to the trustees. There is no 
sufficient evidence to warrant the conclusion that the plaintiffs had 
absolutely assented to the payments in such a sense as to con- 
stitute the sheriff their agent. Indeed, according to James, L.J., 
in Ex parte Pearson (2), the payment itself being made by the 
debtor to avoid a sale, is equivalent to a sale. 

Kellt, G.6. In this case the sheriff had seized the debtor^s 
goods under an execution, and the debtor, in order to prevent a 
sale, paid the sheriff two sums, of lOOZ. and 32Z., on account of the 
debt. The evidence is clear that these payments came to the 
knowledge of the creditors, and they delayed the sale of the goods 
seized in consequence. If no communication had been made to 
them, a question might have arisen as to whether payment to the 
sheriff was equivalent to payment to the creditors. But that 
question does not arise here ; and it seems to me that the case of 
Ex parte Brooke (1) is in principle identical with the present case. 
We are bound by that authority, and I may add that it is one 
which commends itself to my mind as having been rightly decided. 

It is argued that the payment is really equivalent to a sale. 
But that cannot be. The trustees have a good title to the goods 
seized, but they now want to have both money and goods. Clearly 
they are not entitled to the money where the payment of it to the 
sheriff is assented to by the creditors. 

The payment is not contended to have been by way of fraudu- 
lent preference. There was pressure, there was consideration for 

(1) Law Bep. 9 Ch. 801. ;. (2) Law Rep. 8 Ch. 667, at p. 672. 
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2874 the paymenty namely, the delay in completing the execution, and 
gTOOK th® debtor was not contemplating bankruptcy. Unless, therefore, 
8. 87 of the Bankruptcy Act, 1869, is applicable, the plaintiffis are 
entitled to the money. But for the reasons I have given I do not 
think this money is in any sense " proceeds of the sale '* within the 
meaning of that section. 

Cleasbt, B. I am of the same opinion. I think that Ik parte 
Brooke (1), which is a binding, and to my mind, satisfactory 
authority, concludes this case. There money was paid before 
seizure to the sheriff to prevent the execution being levied, and 
the Chief Judge decided (2) that money so paid was in the sheriff's 
hands as the ofiScer of the Court. But, on the appeal, it appeared 
that the execution creditor had assented to the mode in which the 
money had been paid, and thereupon the Court of Appeal reversed 
the Chief Judge's decision. It is said the case is distinguishable 
from the present one on two grounds. First, there was a seizure 
here. But I do not think this makes any difference. The money 
was paid here, as it was there, to prevent the execution from being 
completed and, as soon as it was assented to, became the money of 
the creditor. Secondly, it is contended that the plaintiff never 
absolutely assented to the payment, and in one sense, no doubt, 
the assent was conditional upon the defendant doing something 
which he failed to do. But it was an absolute assent for the time, 
and amounted to an agreement on the plaintiffs' part that» in con- 
sideration of the part payment of the debt, and of the defendant's 
undertaking to get a surety and pay the balance in two months, 
they would stay the execution. Upon the authority, therefore, of 
Ex parte Brooke (1), I think the plaintiffs are entitled to judgment. 

Amphlbtt, B., concurred. 

Piffott, who appeared for the sheriff, applied that the costs of the 
sheriff incurred at Chambers and on the argument might be paid 
by the trustees. The Court refused the application. 

JuigmentfoT ihe plaintiffs^ 

Attorneys for plaintiffs : Vizard, Crotcder^ d Anstie. 
Attorney for trustees : Dvibots. 

(1) Law Rep. 9 Ch. 301. (2) Law Rep. 9 Gh. 802, n (1). 
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TRBLOAR V. BIGGE. 1874 

Lamdkird and Tenant — Cwenani TkOi to tunjgn^ArbUrary Erfvm^ JprU 24% 

Qualified Covenant, 

A lessee covenanted with the lesaor not to aasiga the demised pzemises with* 
oat the consent in writing of the lesaor, " such consent not being arbitranly with* 
held;" and it was provided by the lease that if the lessee should assign the 
piemiBes without the consent in writing of the lessor, **but such consent is not to 
be arbitrarily withheld," the lessor niight re-enter : — 

BeH that there was no covenant by the lessor, either express or implied/ not 
to refuse his consent arbitrarily, but that an arbitrary refusal would leave the 
lessee at liberty to assign without the lessor's consent. 

Senibkf by Kelly, GLB., and Pollock, B. An ** arbitrary " refusal is equivalent 
to an ^' unfair and unreasonable " refusal ; and a refusal '* upon advice," though 
the grounds of refusal be not specified, is not " arbitrary.*' 

DsGLABATiON that the defendant, by deed, demised to the 
plaintiff premises at 67^ Lndgate Hill, for twenty-one years, from 
the 25th December, 1864, subject to a covenant that the plaintiff 
would not assign or underlet the premises, or any part thereof, 
^thout the consent in writing of the defendant, and that the 
defendant covenanted with the plaintiff that he would give such 
consent when the same should be reasonably required, and would 
not arbitrarily withhold the same ; that the plaintiff was desirous 
of letting part of the premises, and applied for the defendant's 
consent, and all conditions, &c., were fulfilled, yet the defendant 
refused his consent and arbitrarily withheld the same. 

The defendant pleaded, denying the covenant and the breach. 

Issue. 

The cause was tried at the sittings in Middlesex after Michael- 
mas Term, 1873, before Kelly, C.B., when the following facts were 
proved : — 

He plaintiff was tenant to the defendant of premises at No. 67, 
Ludgate Hill, London, upon the terms of a lease, dated the 
18th of January, 1865, for twenty-one years from the previous 
Christmas. The lease contained the following covenant : — 

*^ And the said Thomas Treloar [the plaintiff] * doth covenant 
"with the said T. E. Bigge [the defendant] that he shall not nor 
will assign this present lease, or let, &c., or otherwise part with 
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1874 the premises hereby demised, or any part thereof, withont the 
Tbkloab consent in writing of the said T. E. Bigge, such consent not being 

^ BiS^B. arbitrarily withheld." 

The proviso for re-entry, which immediately followed the cove- 
nant,, was in these terms: — '^Provided, always, that if the said 
T. Treloar shall at any time assign, let, &c., the said premises, or 
any part thereof, without the consent in writing of the said T. EL 
Bigge first had and obtained, but such consent is not to be arbi- 
trarily withheld, then it shall be lawful for T. E. Bigge to 
re-enter." 

In ^ March, 1870, the plaintiff applied to the defendant for 
leave to underlet a part of the premises to the National Pro- 
vincial Plate Glass Company for one year. The defendant had 
meanwhile become aware that the Commissioners of Sewers for 
London would require the premises, although no formal notice to 
treat had then been served ; and on the 26th of March he replied, 
*^ upon advice," that '' he could not agree to the plaintiff's proposi- 
tion, under the altered circumstances of the probable tenure " of 
his property. The plaintiff's solicitors renewed the application, and 
requested the defendant to re-consider the matter. He replied, 
adhering to his former resolution. The underletting, he said,, 
would be no profit to him, and, if the city authorities took the 
property, merely an advantage to the plaintiff. The premises 
were afterwards taken by the Commissioners of Sewers, undec 
57 Geo. 8, c. zxix. The plaintiff now claimed 1502i as damages, 
which he alleged he had sustained through the defendant's " arbi- 

1 trary" refusal to consent to the proposed underletting. The 

learned judge asked the jury whether the refusal by the defendant 
was arbitrary, and on this point they found for the plaintiff. But 
being of opinion that the words in the lease did not constitute e» 
covenant on the defendant's part, and that if they did, there was 
no evidence to justify the finding of the jury, the learned judge 
directed a nonsuit to be entered, with^ leave to move to enter a 
verdict for the plaintiff for 150/. In Hilary Term last a rule was 
obtained accordingly, upon the ground that the lease contained 
either expressly or by implication the covenant declared upon, and 
that there was evidence to go to the jury that the consent of the 
plaintiff had been arbitrarily refused. 
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April 23. J. Brown^ Q.O.^ and Ltmletj Smith shewed cause. 1874 
First, there is no covenant on the defendant's part such as is d6- Tbeloab" 
clared on. In Wdveridge v. Steward (1), the principle goTeming -q^^ 
this case is laid down thus : ^' It is fully established that no precise 
form of words is necessary to constitute a covenant. ' Any words 
which shew an agreement to do a thing make a covenant ;' but it 
must be clear that they are meant to operate as an agreement, and 
not merely as words of condition or qualification." It is impossible 
to say that the words in the covenant by the plaintiff not to assign, 
taken alone, are more than words of qualification. Their effect is 
to leave the tenant at liberty to assign without the landlord's con- 
sent, if such consent be arbitrarily withheld. But it will be con- 
tended that the proviso for re-entry contains an express covenant 
by the defendant. It is, however, merely a repetition of the quali- 
fication, and limits the right of entry to the case of the tenant 
having assigned without the defendant's consent in writing, such 
consent not having been arbitrarily withheld. Secondly, there has 
been no arbitrary refusal here. The defendant refused after con- 
sideration and *^ upon advice." He was not bound to declare his 
reasons for refusing : In re Oreshatn Life AsBuranee Society. (2) 

Datff Q.C., and Pefheram, in support of the rule. The words of 
the covenant constitute a covencmt in express terms by the de- 
fendant not arbitrarily to withhold his assent. And if this be 
doubtful as to the covenant, the proviso is unambiguous. There 
the words are contained in a separate clause, ''but such consent is 
not to be arbitrarily withheld." This is more than a qualification 
upon the defendant's right of re-entry. It is within the principle 
which has been referred to, and amounts to a distinct agreement 
not to withhold consent arbitrarily. If this be so, there was evi- 
dence to support the finding of the jury. The defendant refused 
*^ upon advice," but he gave no reason whatever, and the circum- 
stances of the case disclose none. In re Gresham Life Assurance 
Society (3) is not applicable. There the directors had power to 
refuse transfers of shares unless the transferee was '^ approved of," 
and they acted as arbitrators in the matter. But here the jury were 

(1) 1 G. & M. 644, at p. 657. 
(2) Law Rep. 8 Ch. 446, per Hellish, L.J. at p. 451. 
^ (3) Law Kep. 8 Ch. 446. 
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1874 justified in supposing that the defendant was acting from mere 
•Tbbloj^b " caprice. In Marshall t. Bishop of Exeter (1), an allegation in a 
o^^ plea to a declaration in quare impedit that the defendant (the 
bishop) had ''good reason" to believe that the presentee had been 
guilty of an ecclesiastical offence was held insufficient. So here 
the defendant ought to haye given his grounds for refusing his 
assent. In Sheppard v. Hong Kong and Shanghai Banking Cor- 
poration (2), a very similar clause was conceded to be a covenant 
by the lessor^ and it was there held that strong grounds for refusing 
assent must be established. Again, the word '' arbitrary " must 
be interpreted with reference to the proposed assignee, to whom 
there could be no possible objection in this case. 

Cur. adv» vvlL 

April 24. Eellt, C.B. Two questions arise in this case, the 
first being whether certain words introduced in the clause pro- 
hibiting assignment, and whereby the plaintiff covenants not to 
assign without licence in writing, amount to an absolute covenant 
on the part of the lessor not to withhold his consent arbitrarily. 
I am of opinion that they do not constitute a covenant on which 
the lessee can sue, but are words, the only effect of which is to 
qualify the generality of the phrase into which they are intro- 
duced. The plaintiff covenants that he will not assign the lease 
or the premises demised '* without the consent in writing of the 
said T. E. Bigge ** (the defendant) '* first had and obtained," and if 
the words stopped there the tenant's covenant would be absolute, 
but they are qualified by the words ''such consent not being 
arbitrarily withheld." Now the rule of law, no doubt, is that any 
words in a deed which impose an obligation upon another amount 
to a covenant by him ; but the words must be so used as to shew 
an intention that there should be an agreement between covenantor 
and covenantee to do or not to do a particular thing. I cannot 
find any such intention here. The words, taken grammatically, do 
not seem to me to amount to an undertaking by the lessor, but 
are a part of the same sentence as that containing the lessee's 
covenant, and qualify its generality. They prevent that covenant 

(1) Law Rep. 3 H. L. 17. (2) 20 W. B. 459. 
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operating in any case of arbitrary refusal on the part of the lessor, 1874 
that is, in any case where, without fair, solid, and substantial cause, xekloab " 
and without reason given, the lessor refuses his assent. I Tiave ^^^ 
known in my own experience several cases in which actions have 
been brought for the arbitrary withholding of consent by a land- 
lord. But in all (as in the case of Sheppard v. Eanff Kong and 
Shanghai Banking Corporation (1) ) there was a covenant in 
express terms, so as to give the lessee a right of action. In the 
present case, for the reasons I have given, I think there was no 
6uch covenant. 

Then it is contended that a covenant is contained inthe.proviso, 
and it is quite possible that if the words there used, and on which 
reliance is placed, had been used in another part of the deed, they 
might have been properly construed as amounting to a covenant. . 
But the two clauses which follow each other must be taken together. 
The language is somewhat varied in the proviso, but substantially 
is to the same efifect as that used in the covenant. It shews the 
description of refusal which is to give the right of re-entry. The 
qualified covenant not to assign is followed by the qualified cove* 
nant for reentry. 

The conclusion I have arrived at upon the construction of the 
deed renders it unnecessary to decide the question of arbitrary 
refusal. But I think it right, nevertheless, to express my opinion 
upon it, and in my judgment there was no evidence of any 
arbitrary refusal. The lessor took advice upon the subject, and 
acting upon that advice, refused his assent. It is impossible to 
aay, when the circumstances of the case are considered — ^the nature 
of the property and the duration of the lease — ^that the defendant's 
act was arbitrary. It has been said that the refusal must be taken 
to be arbitrary if the character of the proposed assignee is such ad 
cannot be objected to on any reasonable grounds. But I cannot 
assent to that view. The covenant is not qualified in that manner, 
as it might have been, and I think the defendant was entitled to 
reAise his assent upon any fair and reasonable ground. Now, here 
was an Act which enabled a public body to take possession of the 
premises, and the defendant knew theydntended to take them. It 
might be an advantageous thing to be able to give the corporation 

(1) 20 W. R. 459. . 
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1874 early possession. It is an every-day matter in compensation case» 
T— T.1^1^ for an extra sum to be paid for such possession, and the defendant 
^' might veil desire not to assent to the coming in of an assignee, who 
would not| of course, be as willing as the assignor to give up the 
premises. He would be buying them for occupation, while the 
old tenant, by the yery act of washing to assign, had shewn that he 
did not care to occupy any longer. It cannot be said that under 
such circumstances the refusal was arbitrary ; that is, unfair and 
unreasonable. It might certainly be to the advantage of the 
defendant, and indirectly it would benefit the plaintiff too, who 
would, by reason of the non-assignment, receive compensation for 
his interest in the term. Upon both grounds, therefore^ I think 
the rule should be discharged. My Brother Pollock concurs in this 
judgment 

Amphlett, B. The first question in this case is whether the 
lessee has any right of action on the covenant declared upon, and 
I am of opinion that he has not It may be that the words them- 
selves might, if it were necessary to carry out the intention of the 
parties, be suffici^it to raise a covenant by implication in the 
lessor. But no such obligation ought to be implied if the true 
intention of the parties can be carried out by adopting a literal 
and natural construction. Now, looking at the place in which the 
words relied on occur, I think they ought to be construed as a 
qualification on the covenant of the lessee. That covenant is in 
derogation of his common law rights, and it is more convenient 
and reasonable to hold that the words were introduced to limit 
the generality of the covenant than to hold them to impose an 
obligation on the lessor. The true interpretation of the words, I 
think, is to release the plaintiff from his covenant not to assign 
without the plaintiff's assent, if that assent is arbitrarily withheld. 
If that be so they cannot be construed as creating a cross liability. 
They either qualify the tenant's covenant, or they create a cove- 
nant on the landlord's part They cannot do both. If they 
create a covenant the result would be that, even although there 
was an arbitrary refusal, the lessee would be unable to assign 
without incurring a forfeiture. If he did assign he would be 
liable to eviction, and yet would have an action accrued to him 
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against his landlord in respect of the arbitrary refusal. Snch a 1874 
construction would be highly inconvenient, and there is nothing Tbeloar 
in the words which renders it necessary so to construe them. The ^^j^, 
other construction is the more conyenient. The lessee may assign, 
if the lessor arbitrarily refuses his assent, without any assent, and 
the arbitrary refusal would be an answer to any proceedings 
which might be taken against him. The lessor, on the other 
band, would escape a continual liability to a cross action. Upon 
the second question I feel some doubt. It has been folly dis- 
cussed by my Lord ; but as it is unnecessary to our decision, I do 
not desire to express any opinion upon it. 

Rule discharged. \ 

Attorneys for plaintiff : Hyde dt Tandy. ' 
Attorney for defendant : DMe. 



WILLIAMS V. THE GREAT WESTERN RAILWAY COMPANY. ApHl 17. 



IhUy to feTiee-Sadufays Clamei Conndidatum Act, 1845 (8 <fe 9 Vkt. e. 20)^ 88. 
47, 61—26 <fe 27 Vtct. c. 92, a. 6— Pui^tc Footjpath crossed on the Level-^ 
Evidence <^ Negligence. 

The defendants* line crossed a public footpath on the level ; but the defendants 
had not erected any gate or stile, as provided by 8 & 9 Vict. c. 20, s. 61. 

The plaintiff, a child of four years and-a-half old, having been sent on an 
errand, was shortly afterwards found lying on the level crossing, a foot having 
been cut off by a passing train : — 

Beld^ihai there was evidence to go to the jury that the accident was caused by 
the neglect of the defendants to fence. 

Action brought to recover damages for personal injuries 
suffered by the plaintiff through the defendants* negligence. 

The cause was tried before Keating, J., at the Denbighshire 
Summer Assizes, 1873, and the following facts appeared : — ^At the 
place where the accident occurred the defendants' line ran for 
some distance on the level across a piece of open ground, and for a 
space of about 150 yards was wholly unfenced. At a point in this 
unfenced part it was crossed by a public carriage road on the level, 
and at another point, about thirty yards off, by a public footpath. 
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1874 also on the levels which Btruok off from the road some little 
Williams distance before it reached the line. 

G^T O^ ^e 22nd of December, 1871, the plaintiff, a child of four 

^^^^'^'^'^ andra-half years old, was found lying on the rails by the footpath, 
with one foot severed from his body. There was no evidence to 
shew how the child had come there, beyond this, that he had been 
sent on an errand a few minutes before from the cottage where he 
lived, which lay by the roadside, at about 300 yards distance from 
the railway, and farther from it than the point where the footpath 
diverged from the road. It was suggested on the part of the 
defendants that he had gone along the road, and then, reaching the 
railway, had strayed down the line ; and on the part of the plain- 
tiff, that he had gone along the open footpath, and was crossing 
the line when he was knocked down and injured by the passing 
train. The learned judge thought there was no evidence to go to 
the jury of liability on the defendants, and nonsuited the plaintiff, 
reserving leav^e to him to move to enter a verdict for 2502., the 
amount at which the jury had, by consent, assessed the damages, 
if there was any evidence for the jury in support of the declara- 
tion* (1) 
A rule having been obtained accordingly, 

Melntyre^ Q.C.y and Horatio Lloyd, contended that there was 
no act of negligence on the part of the defendants to which 
the accident could be attributed ; that they were not bound to 
maintain a watchman at the. footpath: StubUy v. London and 
North-Western By. Co. (2) ; that if there had been a watchman at 
the road, it could not be assumed that he would have seen what 
was going on upon the footpath ; that a want of the usual warning, 
or an intimation of safety at the public road, might affect those 
coming by the high road, Stapley v. London, BriffJUon, (md SoiUh 
Coast By. Co. (3), but not those coming by the footpath; that if 

(1) The declaration contained four crossed by the railway; 3. In not 

conntB — ^1. Alleging negligence in the fencing the railway from the adjoining 

defendants in not placing gates at a land ; 4. In negligently managing the 

pnblic carriage way crossed by the rail- railway, and the trains running thereon, 

way, nor watching it ; 2. In not tak- (2) Law Rep. 1 Ex. 13. 

ing reasonable care for the protection (8) Law Rep. 1 Ex. 21. 
of persons using a public highway 
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the child got on to the line by the high Toad, and then strayed 
down the line to where he was injured* he was simply a trespasser, 
and not in any sense lawfully on the line ; that if there had been a 
gate or stile at the footpath, and the child went that way, there 
was no reason to say that he would have been stopped or turned 
back; and that the case was simply, like that of Singleton v. 
Eastern Counties By. Co. (1), an unexplained accident 

Morgan Lhtfd, Q.C., and English Sarrison^ for the plaintiff, 
contended that in Singleton y. Eastern Cowdies By. Co. (1) the 
plaintiff was .wrongfully upon the railway, and no negligence was 
shewn in the defendants ; that here the plaintiff was rightfully on 
the railway, and there was ample eyidence of negligence, none of 
the precautions prescribed by 8 & 9 Vict, c, 20, ss. 47, 61, and 
26 & 27 Vict. c. 92, s. 6, having been observed (2) ; that the only 
question was whether that negligence could be reasonably con- 
nected with the accident; that in determining this, all the circum- 
stances must.be taken into account; that in a way open to the 
public the safety of the whole public is to be considered, and that 
of the weakest and least capable most ; that although 8 & 9 Yict 
€. 20, s. 47, mentions cattle, the precautions enacted by it were not 
directed to the safety of animals, either exclusively or chiefly, but. 
to the safety of human beings, and especially of the infirm and the 
young ; that s. 61 does not even mention cattle ; that if such a 
warning and protection as is afforded by a gate or stile had existed 
on the footpath, the child would very probably have been stopped 
altogether, or would at least have been checked long enough to 
see his danger ; and that there were therefore circumstances which 
could not be withdrawn from the jury, and on which they would 
have been entitled to find for the plaintiff. 



1874 
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(1) 7 C. B. (N.8.) 287. 

(2) By 8 & 9 Vict c 20, 8. 47, when 
a railway oroases a pablio carriago road 
on the level, the company are to erect 
and maintain gates across the road, and 
to employ persons to open and shut the 
gates, which are, when closed, to fence 
in the railway and prevent cattle or 
horses from entering the railway ; and 
hy 8. 61, when a railway crosses a pub- 
lic highway other than a pablio car* 



riage way on the level, the company 
are, if the way is a bridle way, to erect 
and maintain gates, and if a footway, 
gates or stiles. 

By 26 & 27 Vict a 92, s. 6, when a 
railway crosses a public carriage road 
on the level, the company are to erect 
and maintain a lodge^ and keep a proper 
person to watch or superintend the level 
crossing. 
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1871 Kelly, C.B. My mind has fluctuated, bat I hare finally come 

WiLLum te tlie conclusion that tbe true question ia as Mr. Harrison put it, 

G^T ^'^^ ^ much whether there was negligence on the part of the 

WaffTEK) company (as to which there is no doubt), but whether that negli- 
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circumstances of the case, a jury may not have been very well 1874 

satisfied that one or other of those possibilities would have hap- willums " 

penedy and that if a stile or gate had been there this accident q^^ 

would not have occurred. WwrrKBK 

Bailwat Co* 
I do not say that it is not a case of difficulty^ but it is one 

which might well have been submitted to the jury^ and under 

these circumstances the rule must be made absolute to enter the 

verdict for the plaintiff for the sum assessed by the jury. 

Pollock, B. The question in this case is whether there was 
any evidence that ought to have been left to the jury. I should 
be sorry to think that we were extending the rule on the subject 
of negligence which was laid down by Willes, J., in the case of 
Daniel v. Metnypditan Hy. Co. (1), in terms which were approved 
of in the Exchequer Chamber and the House of Lords (2), 
although the decision was itself reversed. " It is not enough for 
the plaintiff to shew that there has been an accident upon the 
defendants' line, and thence to argue that the company are liable 
even primft facie. It is necessary for the plaintiff to establish by 
evidence circumstances from which it may fairly be inferred that 
there is reasonable probability that the accident resulted from the 
want of some precaution which the defendants might and ought 
to have resorted to ; and I go further and say that the plaintiff 
should also shew with reasonable certainty what particular pre- 
cautions should have been taken." 

Can we, consistently with the rule so laid down, hold that there 
was evidence which might have been submitted to the jury ? Now 
as to there being a non-performance of what was enjoined by 
the Act of Parliament, there is no doubt about it ; and it is not 
for us to speculate on what was the precise intention of the legis- 
lature when they required that there should be a gate or stile on 
a footpath crossing on a level. It is sufficient to say that the 
defendants have neglected to comply with the enactment. 

Then can it be inferred with reasonable probability that the 
accident occurred by reason of this negligence, so as to make this 
a question for the jury ? I was at first impressed with the view 

(1) Law Rep. 3 0. R 216, at p. 222. 
(2) Law Rep. 8 C. P. 691 ; IWcl. 5 H. L. 45, 
Vol. IX. R 3 
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1871 that this was like the case ia which it has been held that where 

Williams there is an even balance of the evidence, so that no inference can 

GuBAT ^ properly drawn one way more than the other, the judge must 

WwrmN not leave the question to the jury. The- real question is (as Mr. 

' Harrison put it), whether the negligence can reasonably be so 

connected with the accident as to allow of a jury saying that it 

did in fact give occasion to it. Upon the whole, I think that 

there was evidence which might be left to the jury, and the rule 

mast therefore be made absolute. 

Amphlett, B. My opinion has flactuated during the argument, 
but I have come to a conclusion satisfactory to my own mind that 
the verdict should be entered for the plaintiff. We start with 
the fact that the defendants have failed to comply with the ex- 
press provisions of the statute, and this is an act of gross negli- 
gence. I think nothing turns on the neglect at the carriage- 
way. But the child was in fact found upon the footway, and the 
proper presumption 19 that it met with the accident on the foot- 
way, and whilst it was crossing the line. Then the child being 
lawfully on the footway, and the defendants being guilty of a 
breach of duty, the only question is whether there is reasonable 
ground for connecting this breach of duty with the accident It 
is not necessary to decide this as a jury ; it is enough to say that 
I think it was clearly a case which ought to be submitted to a 
jury. There are many supposable circumstances under which the 
accident may have happened, and which would connect the acci- 
dent with the neglect. If the child was merely wandering about, 
and he had met with a stile, he would probably have been turned 
back ; and one at least of the objects for which a gate or stile is 
required is to warn people of what is before them, and to make 
them pause before reaching a dangerous place like a railroad. 

The rule must be made absolute. 

Rule absolute. 

Attorneys for plaintiff: Kennedy dt Bughes^for Jones^ Wrexham. 
Attorneys for defendants : Yowig^ Maples, df Co. 



VOL. IX,] EASTEB TERM, XXXVn VICIT. 168 



THOBN If. THE MAYOR AND COMMONALTY OP THE OITY OP 1874 

LONDON. 3% 4, 

Unginagring Oonimci — Plana tmd Bpecifimtion — Mode </ CmUruoHonr^Impo^ 
sQnlUy of Execution in Mode tpeeified — Jmplied Warranty, 

The defendants being about to erect a bridge, an engineer prepared for them, at 
their request, certain plans and specification both of the bridge and of the mode 
in which it was to be constructed. The plaintiff, on the faith of these plans and 
specification, and without any independent inquiry whether the work could be 
done as specified, entered into a contract with the defendants to do it in accord- 
ance with the terms of the plans and specification. After the plaintiff had 
incuired great expense, it was found that the work could not be executed in the 
manner specified. The plaintiff sued the defendants on the ground of an implied 
wananty by them that the work could be executed in the manner described in 
the plana and specification : — 

Heldf that no such warranty could be implied. 

Special Case stated for the opinion of the Conrt. 

The declaration alleged that the defendants guaranteed and 
warranted to the plaintiff that Blackfriars Bridge conld he built 
according to certain plans and a specification then shewn by the 
defendants to the plaintiff, without tidework, and in a manner com- 
paratively inexpensive, and that certain caissons shewn on the said 
plans would resist the pressure of water during the construction of 
the said bridge, whereby the plaintiff was induced to contract with 
the defendants for the construction of the said bridge for a certain 
sum of money far less than he otherwise would have done ; and 
the plaintiff, relying on the said warranty, commenced the said 
bridge ; whereas the said bridge could not be built according to 
the said plans and specification and without tidework, and the 
said caissons would not stand, whereby the plaintiff was compelled 
to expend divers large sums of money in endeavouring to build 
the said bridge and lost all the profits he otherwise would have 
realised in building the same. 

The facts of the case were as follows : By the Blackfriars Bridge 
Act, 1863, the defendants were authorized, among other things, to 
puU down and remove the then existing Blackfriars Bridge and the 
works connected therewith, and to construct a new bridge and cer- 
tain other works, as therein mentioned, across the river Thames ; and 
they were further authorized to appoint a committee to carry the 

B 2 3 
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1874 Act iuto execution ; and it was enacted that such committee should 
Thobn have such or so many of the powers and authorities and discretion 
Mat(^ &o. ^7 ^^^ "^^^ given to and reposed in the corporation as the oor- 
0' ™ ^'^ poration should think fit or proper to delegate to such committee. 
Shortly after the passing of the Act the corporation duly ap- 
pointed a committee, and delegated to them all the powers of the 
corporation under the Act. The committee employed Mr. Joseph 
Cubitt as their engineer, and a specification and plans and drawings 
of the proposed works were prepared by him. (1) 

The following are such portions of the specification as are 
material : — 

By clause 1 of the specification the contract was to include the 
whole work to be executed, as shewn in the various plans or 
described in the specification, as well as all contingent works 
which, in the opinion of the engineer, were thereby implied, or 
were requisite for the due completion of the work shewn and 
described as to be executed under the contract. 

By clause 11 the engineer was to be at liberty to vary the 
dimensions or position of the various parts of the works to be 
executed under the contract, without the contractor being entitled 
to any extra charge for such alteration, provided the total quantity 
of work should not thereby be increased or diminished ; but if 
any greater or less quantity of work should be required, the con- 
tractor was to be bound to execute the same, and the addition or 
deduction, as the case might be, would be valued according to the 
schedule of prices to be delivered in the lump sum tender ; and 
in case of any works not provided for in that schedule, then to be 
valued according to the schedule of the Government Board of 
Works in force at the time. 

By clause 12 the contractor was bound, under penalty, to com- 
plete the* whole of the work included in the contract within three 
years from the date when the work commenced* 

By clause 26 and following clauses allowance was made for 
extras, but the question of payment was to be referred to the 
engineer, whose decision should be final and binding. 
By clause 30 the contractors were to take out their own quantities. 

(1) Both partieB were at liberty on the argument to refer to any of these docti- 
mentfl. 
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Clanse 36 referred to plans and sections of the then existing 1874 
bridge and the works executed thereon, and continued thus : thobv 
"They give all the information possessed respecting the foun- jf^j^jL ^^ 
dations. These plans are believed to be correct, but their accu- ^' "?■ ^^'^ 

OF LOHDON. 

racy is not guaranteed, and the contractor would not be entitled to 
charge any extra should the work to be removed prove more than 
is indicated on these drawings." 

By clause 54 the contractor was to satisfy himself as to the 
nature of the ground through which the foundations were to be 
carried; it was stated that all the information given on this 
subject was believed to be correct, but was not guaranteed. 

By clause 63 the foimdations of the piers were to be put in by 
means of wrought-iron caissons, as shewn in tbe drawing. 

By the 64th and following clauses and the drawings referred to, 
the quantity of iron to be used in the caissons, the form and* 
dimension of the ironwork, and the mode of making them water- 
tight by means of india-rubber, were detailed, and directions were 
given for lowering the caissons and getting them closed. By 
clause 77 all risk and responsibility involved in the sinking of 
these caissons was to rest with the contractor. 

On the 5th of March, 1864, the committee issued an advertise- 
ment inviting tenders for the execution of the works comprised 
in the above-mentioned specification and plans, in which it was 
stated that the plans and specification might be seen, and further 
particulars obtained, upon application at the office of the engineer. 

In consequence of this advertisement, the plaintiff and his brother 
and partner, Peter Thorn (since deceased) on the 22nd of April, 
1864, sent in a tender to the corporation. Their tender was accepted, 
and a contract was afterwards, on the 24th of May, 1864, executed 
\mder seal by the contractors of the one part and the corporation 
of the other part, which, so far as is material, was as follows : 

By this deed it was agreed that the contractors should execute, 
in a substantial manner, under the superintendence and according to 
the directions and to the satisfaction of the engineer, all the works of 
every description which should be required to be made, done, and 
executed in' and about or connected with the pulling down and 
removing the existing Blackfriars Bridge, with its piers, abutments, 
3tairs, and approaches, and tbe building and constructing the pro- 
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1874 posed new bridge across the Kver Thames at Blackfnars, in- 
Tuosof clnding all piers, stairs, and approaches and carriage-way and 
ICatos. &a. ^^^tways over the same bridge, and adjoining thereto on each side 
ov THE Ctty np to the contract line according to the specifications prepared by 
the engineer and the drawings referred to in the said specification, 
and generally the whole of the works shewn on the said drawings 
or described or mentioned in the said specification, and also all 
contingent works which in the opinion of the engineer were im- 
plied thereby or requisite for the dne completion of the works afore- 
said, and should execute the works thereinbefore mentioned under 
and subject to the directions, rules, regulationcf, explanations, and 
instructions mentioned or referred to in the specification, and that 
with such alterations (if any) as might from time to time, in 
manner thereinafter mentioned, be directed by the engineer. 

That the contractors should make good any settlement, &c.y 
which might happen to the new bridge or any of the works until 
the expiration of three calendar months from the date of the final 
certificate to be given by the engineer. 

That the works should be commenced immediately after an 
order for that purpose, signed by the engineer, should have been 
given to the contractors, and after possession should have been 
given to the contractors of the ground on which the works were to 
be executed, and that they should be completed within three years 
from that time, unless hindered or delayed as thereinafter mentioned. 

That the contractors would execute all the works for £269,0452., 
to be paid in manner thereinafter mentioned, increased or dimi- 
nished by such sums as should become payable, or should have 
to be deducted, as thereinafter provided, in respect of alterations 
or variations in the works. 

That it should be lawful for the engineer of the committee at 
any time or times during the progress of the works, to vary the 
dimensions or position of various parts of the works to be executed 
without the contractors being entitled to any extra charge for such 
alterations, provided the total quantity of work should not be in- 
creased or diminished thereby. But in case any greater or less 
quantity of work should be required by the engineer, the addition 
or diminution should be valued as therein mentioned. 

That the contractors would execute and complete the works ac- 



yOL. IX,] EASTEB TBBM, XXXVH VICT. 167 

cording to every alteration and variation notified in writing by the 1874 
engineer^ and in the manner and within the time in and within which thobn 
such works ought to be completed according to the true intent of the i^i^yob Ac. 

deed, or, in case the said works or any of them should be increased, o' ™" ^" 

"' OF London. 

then within such further or extended time (if any) as the engineer 
should certify by writing under his band to be proper, and ^Q 
such alteration or variation should vacate or lessen the validity of 
any of the covenants or agreements contained in the deed on the 
part of the contractois to be observed or performed, but such sum 
of money should be added to or deducted from the said sum of 
269,0452. as should be estimated to be a fair proportionate addi- 
tion or deduction to be allowed for such alterations or variationsi 
as before mentioned. 

That the contractors would guarantee the stability of all the 
works, notwithstanding the same might have been done with the 
approbation of the engineer, and would forthwith and without 
delay make good all damage which might happen to the works 
during their progress, and would make satisfaction for all damages 
sustained by third persons arising out of the execution of the 
works, and indemnify the defendants against claims in respect of 
such damage. 

That in case they should, without the happening of any of such 
causes or excuses for delay as therein mentioned, fail to complete 
the works within three years, computed from the date of the order to 
proceed, they should be allowed further time for the purpose of com- 
pleting the same upon the terms of the aforesaid sum of 269,0452.) 
being reduced by a reduction after the rate of IQOOL per calendar 
month for each and every month during which^ or any fraction of 
which, the works should remain uncompleted after the expiration 
of the three years, such deduction being considered and accepted 
as an equivalent for the accommodation of the longer period thus 
allowed for the completion of the works, subject to a proviso that 
no deduction should be made, nor should any damages be payable 
for or in respect of such time as the engineer should by writing 
under his hand certify that the works had been delayed or sus- 
pended by reason or in consequence of bad weather, or ineritable 
accident, or other circumstances not avoidable by the exercise of 
reasonable care, skill, or diligence on the part of the contractors, 
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1874 or by or in consequence of any order of the engineer, or in oonge- 
'raQw quence of any strike occurring amongst workmen after the com- 
^ •• . mencement of the works. 

oTTHxCiTT The corporation did not nor did the committee at any time 
interfere in any way directly or indirectly with the engineer in his 
dealings with the contractors, or with their mode of condacting 
the works, or with any alterations in or additions to the plans and 
drawings. 

The work was commenced by the contractors on the 7th of 
June, 1864, and by the following October had advanced far 
enongh to enable them to begin putting in the foundations of the 
piers. They proceeded with this work in strict accordance with 
the specification and the drawings. The caissons were duly con- 
structed, and the proper measures were taken for preparing the 
ground and for lowering and sinking the caissons ; but it was then 
found necessary to strengthen them by introducing additional 
iron girders and temporary internal struts and other supports. 
These alterations were made by order of the engineer, and by this 
means the difficulties were overcome, and the caissons were sunk 
to the full depth shewn on the drawings. 

After the separate caissons for forming one of the piers of the 
new bridge (as so altered and added to) had been lowered and 
sunk, and the foundations put in up to the level of the top of the 
permanent plates, it was found necessary, in consequence of the 
caissons not being of su£Scient strength to resist the pressure of 
the water, to take away the two upper tiers of temporary plates, 
and to cut off the dam timbers to the top of the second plates. 
This brought the top of the caissons considerably below high-water 
mark ; and it became necessary to build the rest of the pier by 
tide work. 

By the original plan (if practicable) the water of the river when 
once pumped out would have remained excluded (very little pumping 
being thenceforth needed to keep the interior of the caissons dry) 
and the work of laying the masonry within the caissons, removing 
the caissons, and otherwise completing the piers, might have pro- 
ceeded without intermission. The caissons as altered were filled 
with water at each tide, and had to be pumped dry after half tide 
before any masonry could be laid or other pen^ai^ept work exe^a 
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cuted, and the work had thus to be done intermittently, and at 1874 
irregular times. This altered manner of execnting the work was thobm 
ordered. by the engineer, and executed by the contractors, without matob. Aa 
objection, in all the piers of the bridge, and the piers were thus «>' ™b Omr 
finally completed. By reason of the last-mentioned alterations, 
the contractors were delayed in the execution of the works, and 
put to considerable additional cost. 

The difficulties in carrying out the work in accordance with the 
plans and designs of the engineer in the several respects before- 
mentioned were not known by the contractors at the time of 
entering into the contract, although they might have been dis- 
covered on careful examination of the specifications and drawings 
by a civil engineer of competent skill and knowledge. The con* 
tractors had in their employment before and at the time of 
tendering fo^ the contract a civil engineer, who saw the plans, but 
no such careful examination had in fact been made by him, or by 
any other person on behalf of the contractors. 

The contractors acted on the assumption of the specification and 
drawings being fit and sufficient, and of the plan and method of 
executing the works, as shewn and specified thereby, being fairly 
and reasonably practicable, and upon that assumption the quanti- 
ties of the several materials which would be required, and the 
nature of the work, was calculated and estimated, and the tender 
was made. It was stated by the plaintiff and the civil engineer 
in his employment that it was the usage of contractors so to 
assume and to make their calculations and tenders upon that 
footing. 

The bridge itself as finally built (notwitiistanding any altera- 
tions in the mode of construction), was the same bndge as that 
originally designed by the engineer. 

The contractors contended that the corporation having invited 
them to tender upon the specifications and drawings as prepared 
by their engineer, must be taken to have guaranteed to them that 
the same were reasonably fit and sufficient for the purposes of the 
works, and that the works could reasonably and properly be 
executed in accordance with the same, and that the plan and 
method of executing the same, as shewn and specified, were fairly 
and reasonably practicable, and consequently that the corporation 
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1874 were 'liable for the several faults and defects therein as before 
Thobh mentioned, and for the loss and damage thereby caused to the 
MAY^&a, contractors. 

oF^^^ The defendants contended that they were not liable, and that 
the advertisement^ contract, plans, and specification did not shew or 
contain, nor could there be inferred from them, any such implied 
warranty on the part of the defendants as was stated and alleged 
in the declaration, and that the alterations mentioned above, and 
the additional expenses thereby incurred by the plaintiff, were 
matters to be dealt with by the engineer of the corporation under 
the contract. 

The question for the opinion of the court was, whether there 
was any, and (if any) what implied warranty on the part of the 
defendants to the effect stated in the declaration, or so as to give 
to the plaintiff a cause of action against the defendants. 

If the Court should be of opinion that such warranty existed^ 
and that on the facts the plaintiff had a cause of action, then 
judgment wiks to be entered for the plaintiff for forty shillings 
damages with costs of suit. 

If the Court should be of a contrary opinion, then judg^lent 
was to be entered for the defendants with costs of suit 

Bew/atniny Q.O. (LitUer, Q.O.f and J. W. Batim with bixn). The 
plaintiff is ^entitled' to succeed if there is an implied .warranty, 
or any cause of action disclosed on the facts. The work was to 
be done according to the specified method, and the failure of that 
was not contemplated by the parties. This damage is neither 
an extra^ nor is it covered by the contract price. It amounts 
not to a mere addition or alteration, but to a total subversum 
of the whole original plan, and the substitution of a new one. 
The specification and contract provide nothing by way of in- 
demnity in such case, the value of the alterations only being 
contemplated to be paid for as an extra, and this it is conceded 
has been done. There was an obligation on the contractors to do 
the work in three years, and it is the act of the defendants in not 
supplying proper plans that has prevented the plaintiff from doing 
this, and caused the loss. 

[Kellt, CB. Suppose the contractors bad declined to continue 
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the works when they found the impossibility of carrying them on 1^74 
in this way.} Tbobv 

They might have done so, and sued the defendants, and their matob, &c., 
right to recover is not affected by continning the work. The ^f Lrafro" 
other clauses of the specification which expressly throw liability on 
the contractoiB, shew that no further liability on their part was con- 
templated. If this work was done under the original contract, the 
plaintiff has been delayed two years in doing it^ and for this delay 
he has not been compensated. If not done under thai contract 
then he has been paid for what he did under the new contract, but 
has receiyed no compensation for breach of the old one. [He 
referred to Bdberts v. Bury Commissioners. (1)] 

Giffard, Q^O. {Thesiger, Q.C., with him). The only question 
is whether there is an implied warranty. The contract as to 
the mode of building, and as to the building itself, 'cannot be 
separated. It is quite immaterial who furnished the plans, for 
the plaintiff has contracted to build the bridge in accordance 
with them, in a certain time and for so much money. It is 
he that has broken his contract, and if the work turns out to 
be impossible, instead of merely, as it is contended is the case here, 
more di£ScuIt, he is still bound by his contract. There is no ques- 
tion here of the defendants' de&ult in supplying anything they 
ought to supply, or in keeping back anything which was only 
within their knowledge, and there is nothing that can import into 
the case the alleged warranty. [He referred to Scrivener v. 
Pask (2) ; HiOs v. Suffhrue (3) ; Marquis of Bute y. Thompson. (4)] 

Benjamin, Q.C., in reply. 

Eellt, C.B. This is a case of yery great importance to both 
the parties ; but disengaging from the mass of matter before us all 
that portion which does not belong to the question we have to de- 
termine, the case is very simple. The corporation were desirous of 
entering into a contract for pulling down the old bridge of Black- 
friars and substituting a new one. They employed an engineer to 
prepare plans and specification, which he prepared accordingly, 

(1) Law Bep. 4 C. P. 755 ; in error, (2) Law Rep. 1 C. P. 715. 

Law Rep. 5 C. P. 310. (3) 15 M. & W. 253. 

(4) 13 M. & W. 487. 
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1874 together with whatever else was necessary to enabte contractors to 

Tbobn come forward and make tenders for performing the work. The 

Matob &o pl*^^*^ff came forward and proposed to execute the works as 

OP THE City pointed out in the specification, and with the materials and in the 
ofLobdok. . , . 

time pointed out, and accordingly the contract was entered into. 
The work was begun, and the contractor commenced, after pulling 
down the old bridge, to build the new one. He followed the direc- 
tions of the specification, by which the foundations of the piers 
were to be laid by means of iron caissons ; the dimensions and 
materials of which were set out in the specification. After having 
sunk and completed four tiers of caissons, the water was pumped 
out, and it was found that the two upper tiers were insufficient to 
keep out the tidal water, and that in consequence it was necessary 
to remove them, in which case the building operations could only 
be continued when the tide permitted. The consequence was, that 
much more time was necessary to complete the works than would 
otherwise have been required; and the plaintiff was prevented 
from entering into other contracts, and in a variety of ways was 
put to much greater expense than if the work could have been con- 
tinued and completed in the time described in the specification. 
On this he insists that the cause of the injury he has received is 
that the specification was insufficient and delusive, and, in tmth, 
that it was impossible to execute the work in the manner pointed 
out, and he brings this action, and insists that though nothing of 
the kind appears on the contract, the defendants, impliedly con- 
tracted that the work could be carried on in the mode and with 
the materials specified. The question arises whether, the contract 
being silent as to any such warranty, we are to presume, neverthe- 
' less, that such was the intention of the parties, and that the 
defendants did impliedly warrant that this work could be executed 
and completed according to the contract, and in the way and with 
the materials specified. 

No authority has been cited to shew that in a contract of this 
kind there is any such implied warranty. We must beware how 
we hold that in contemplation of law people have contracted for 
something which is not to be found within the written contract to 
which they have put their hands, or that they must have intended 
something which they have not declared they intended, and which 
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one of the parties ia this case certainly did not contemplate, 1874 
namely, that the work contracted for could be performed in the ^ xhobn 
time and mode contained in the specification. There is no antho- i^^^^ ^^ 
rity for so holding, and, looking to principle, it appears to me that of thb Gitt 
we should be making a contract for the parties, and a different one 
from that into which they have entered, if we implied this war- 
ranty. It is said that the engineer was the agent of the corpora* 
tion, and must be taken to have contracted for and on behalf of 
the corporation that the specification was sufficient, and that it was 
reasonably practicable to execute the work in the mode prescribed ; 
but the contract entered into by the plaintiff was absolute and un- 
conditional, that he would execute these particular works for a 
certain sum and in a certain time. . 

Supposing it had turned out to be physically impossible to 
execute these works in the time named, could it be contended that 
because three years is named, the defendants have undertaken that 
the work can be executed in that time ? It surely is a contractor's 
business to ascertain whether the work can be done in the time, 
judging as to that for himself from the mode in which the work 
is to be done, the materials to be used, and the other matters 
which he has to consider. How, then, can the corporation be said 
to have entered into an implied contract that the plaintiff could 
execute the works in the specified time ? If a warranty to this 
effect had been alleged, the matter would have been hardly 
arguable, but the question whether the mode specified for doing 
the work is practicable, stands on precisely the same footing. 
Looking to the case, we find that the difficulties which prevented 
the work from being carried out in the manner originally contem- 
plated, were not known to the contractors or to the corporation. 
The latter had no more knowledge or means of determining this 
question than the former, and they took the advice of a competent 
person as to the work they desired to do. The other contracting 
parties might have done the same. It was evidently a case in 
which it was desirable that they should take the advice of a 
most competent engineer whether this work could be executed 
as proposed. How has the plaintiff any right to complain if, 
instead of arming himself with all the knowledge necessary to 
enable him to determine whether it was wise and prudent to take 
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1874 the oontracty he enters into it without taking any of these steps in 
Thobn ^® matter ? I cannot see that the corporation were bound to do 

Matot, &a, ^^^ ^^'^'^^ ^y ^^^' ^^ ^^ ^^^7 incurred any liability on any 
ofoteOitt warranty or promise entered into either by themselyes or by 
their attorney or engineer on their behalf. 

It is saidy howeyer, that if there be any other ground on which, 
upon the facts disclosed by the case, the plaintiff is entitled to 
recoyer. against the defendant, we are at liberty to amend and 
adapt the record to the case set up. I can, howeyer, see no right 
in the plaintiff under this contract except to be paid from time to 
time for the work he has completed,' and that has been done. I 
am of opinion, therefore, that the defendants are entitled to judg- 
ment. 

PiGOTT, B. I am of the same opinion. Looking at the question 
stated in the case for our determination, we haye to see, first, if 
there is any warranty that can be implied, and next^ whether 
there is any state of facts on which the plaintiff can recoyer. 
The contract has been carried out, and the bridge has been built 
according to the plans, though not by the method designated ; 
but otherwise the contract is completed by the plaintiff building 
the bridge and the defendants paying the contract price and extras. 
This claim comes under neither of those heads, but is a claim 
for the loss incurred by the plaintiff through the alteration in 
the method of bailding, which was found to be necessary through 
the &ilure of that first proposed. The corporation are in the 
ordinary position of a person who employs an engineer or archi- 
tect to explain what he wants done to another, who, haying the 
plans and specifications before him, tenders for the work. I do 
not see what more the defendants had to do than to carry out the 
terms of the contract. I cannot see that they expressly or im- 
pliedly warranted that Mr. Cubitt could not or would not &11 
into error. Mr. Benjamin has pointed out seyeral clauses in 
the conditions, and has argued that as the corporation in the cases 
he refers to threw on the contractors an express obligation or 
liability, they did not do so in other cases. But the clauses 
he refers to only go to shew that where they could anticipate a 
dijfficulty in doing the works they, by express contract, excluded 
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the liability of the corporation. This only shews that, in those 1874 
matters which the parties contemplated, and as to which they Thobk 
thought that dilSerences might arise, they provided beforehand, matcui. &g., 
but it does not touch this particular dispute which they did not ^' ^o ^"^ 
contemplate. The argument placed before us is, that this work 
must be taken to have been represented to the contractors as 
practicable, but I can find no basis or materials from which to 
draw such an inference. 

Amphlbtt, B. I am of the same opinion. The plaintiff, in- 
stead of employing on his own account a competent eogineer, 
made his tender on the footing of the plans and specifications of 
the engineer of the corporation, who was known to him as an 
engineer ^of eminence and reputation. The contractor chose to 
rely on his well-known ability. If there had been any case set 
up of an attempt to impose on the contractors, this matter would 
have assumed a different aspect; but nothing of this kind is 
suggested. The question which underlies the whole matter is 
whether the corporation impliedly contracted that the plans were 
such as to make the work reasonably practicable. To say that a 
contractor who has chosen to rely on the name and reputation of 
the person employed by the other party, when he finds that he 
should not have done so, can make the principal liable, is going 
far beyond any case that has been cited. I can see no implied 
warranty such as is contended for. I have great doubts whether 
this alteration which actually took place comes within the powers 
of variation contained in the contract ; but the contractor did not 
raise this objection, but, as found by the case, proceeded with the 
works in the new mode specified by the engineer. He seems to 
me to have sanctioned the act of the engineer in making the 
alteration, and it is now too late for him to say it is a matter 
dehors the contract, and to require an indemnity for the extra 
expense he has been put to. This is, however, a minor point; the 
principal matter is that in the contract I cannot find the implied 
waiTanty which the plaintiff endeavours to set up. 

Judgment far the defenda/nts. 

Attorney for plaintiff: J. B. Batten. 
Attorney for defendants : F. Brand. 
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1874 CHILD V. HEARN. 

^^y ^* Duty to fence— Straying AnimalB—Railway-^Negligenee'-^Bailway Clauses 

CmwlidatUm Act, 1845 (8 Vict. e. 20), «. 68—" CattU:' 

The plaintifi^ a platelayer in the employment of a railway company, was re- 
turning from his work along their line upon a trolly propelled by hand, when 
the defendant's pigs got through the fence of his field, which adjoined the rail- 
way, on to the line in front of the trolly ; the trolly ran over the pigs and was 
upset, and the plaintifif was injured. 

The defendant was owner of the adjoining land ; the fence erected by the 
company under 8 Vict. c. 20, s. 68, was sufiScient against horses, oxen, and 
sheep ; but there was enough space between the lowest rail of the fence and the 
ground for pigs to crawl through, and the defendant's pigs had in fact (as the jury 
found) crawled under the fence. There was evidence to shew that the defendant 
had been warned on a former occasion of his pigs being on the line, but there was 
no evidence to shew how the pigs got from defendant's farm yard, where they 
were last seen, into the field adjoining the railway. In an action against the 
defendant for the injury sustained by the plaintifif: — 

Beld^ first, that the word '' cattle " in 8 Vict. c. 20, s. 68, included pigs, and 
that the fence was, therefore, insufiScient. 

Secondly, that, assuming there was negligence in the defendant, the plaintiff 
could not recover, for that he was identified with the company whose line he was 
using for their purposes, and through whose neglect to erect and maintain a suf- 
ficient fence the accident was caused. 

Action brought to recover damages for personal isjuries caused 
to the plaintiff by the defendant's negligence. (1) 

(1) Declaration : first count : that upset and thrown ofif the line, and the 

the plaintiff was a servant of the Great plaintifif was thrown out and injured. 

Eastern Railway Company, and was &c 

lawfully travelling on the railway of Second count: that the defendant 
the said company, on a truck or trolly ; so negligently kept and managed oer* 
that defendant was possessed and in the tain pigs of the defendant's, that they 
occupation of a close of land near the ran against a truck on which the plain- 
railway, and by reason thereof ought tiff was riding, whereby the truck was 
of right to have kept his close fenced upset, and the plaintifif thereby injured, 
so as to prevent his cattle and other &c. 

animals from escaping thereout on to Fleas : I, not guilty. 2, to the first 

the railway, and causing damage to count, that plaintifif was not lawfully 

persons lawfully on the railway. Yet travelling on the said railway as alleged, 

the defendant did not keep fenced his 3, to the same, that it was not any 

close as aforesaid, whereby divers cattle part of defendant's duty, nor ought 

or other animals, to wit, pigs, of the he of right, to have kept the said dose 

defendant's escaped out of the close on fenced as, or for the purposes alleged, 
to the railway, and ran against the Issue, 
said truck or trolly, whereby it was 
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On the trial of the cause before Bramwelly B., at WestmiiiBter, 1874 
in Hilary Term, 1874, it appeared that on the 12th of July, 1873, child 
the plaintiff, who was a platelayer in the service of the Oreat h^k. 
Eastern Bailway Company, was returning from his work upon 
their line, in company with his fellow workmen, and with tools 
and materials, upon a trolly worked by hand, when some pigs of 
the defendant broke from a potato bed by the side of the line and 
within the railway fence, and ran over the line. The trolly pass- 
ing over two of the pigs was upset, and the plaintiff's leg was 
broken. 

The defendant was occupier of the land on both sides of the 
railway, which was severed land, and which the railway company 
were (by 8 Yict. c. 20, s. 68 (1)) under an obligation to fence. 
There was a fence consisting of posts and rails with quickset, which 
the jury found to be a sufficient fence against horses, oxen, and 
sheep; but there was a space of thirteen inches between the 
lowest rail and the ground, through which the pigs (which were 
described as 25s. pigs) might have crept, and the quickset was not 
grown enough to keep them out. The jury found as a fact that 
the pigs crawled under the fence. Some evidence was also given 
of the defendant having been warned on some previous occasion of 
his pigs being on the line, but there was no finding by the jury as 
to this ; nor was there any evidence to shew how, on the present 
occasion, the pigs, which had been last seen in the defendant's 
yard, had got into the field adjoining the line, or thence on to 
the line. 

The learned judge ruled that pigs were not included in the 
term *' cattle " in 8 Vict c. 20, s. 68 ; that the defendant was 
bound to keep his pigs within bounds; and that, treating the 
railway as a highway, he was answerable for the consequences of 

(1) 8 Vict c. 20, enacts as follows : .... ISufBcient posts, rails, hedges, 

" And with respect to works for the ditches, moiinds, or other fences, for 

accommodation of lands adjoining the separating the land taken for the use of 

railway, he it enacted as follows : the railway from the adjoining land not 

'^ Sect 68. The company shall make so taken, and protecting snch lands 

and at all times thereafter maintain the from trespass, or the cattle of the 

following works for the accommodation owners or occnpiers thereof from stray- 

of the owners and occupiers of lands ing thereout hy reason of the railway." 
adjoininjr the railway, that is to say. 

Vol. IX. S ^ 3 
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1874 their trespassing to any one lawfally using it. A verdict was 
Child entered for the plaintiff for 1007., the amount assessed by the 
Heabk. J^^9 ^^^ learned judge reserving leave to the defendant to move 
to enter a nonsuit or a verdict for him, on the ground that there 
was no evidence to go to the jury of liability on the part of the 
defendant^ or that, on the findings of the jury, the verdict ought 
to have been entered for him. 

A rule was obtained accordingly, and also for a new trial 
on the ground of misdirection in the learned judge in telling 
the jury that the defendant was bound to keep the pigs from 
straying on the line, and was liable to the plaintiff for damage 
sustained by him in consequence of the pigs so straying, without 
proof of the circumstances under which the pigs so strayed, 
and that 8 Vict. c. 20, s. 68, did not include pigs under the term 
« cattle." 

« 

' Bray (Morgan Howard with him) shewed cause. First, it was 
not necessary that the plaintiff should shew any negligence in 
the defendant, for the defendant was bound to keep the pigs within 
his own boundary, and was liable for any damage done by them 
if they escaped. The law is so laid down by Williams, J., in Cox 
V. Burbidge (1) : " I apprehend the general rule of law to be per- 
fectly plain. If I am the owner of an animal in which by law the 
right of property can exist, I am bound to take care that it does 
not stray into the land of my neighbour, and I am liable for any 
trespass it may commit, and for the ordinary consequences of that 
trespass. Whether or not the escape of the animal is due to my 
negligence, is altogether immaterial." This was cited with 
approval, and acted upon, in Fletcher v. Bylands. (2) In Cox v. 
Bwrlidge (3) it was held that the defendant was not liable on the 
ground that the cause of action was an injury inflicted through the 
vice of the defendant's horse, and that there was no evidence of 
the scienter : May v. Burdett (4) having laid down that in such 
cases it is the keeping of a mischievous animal with knowledge of 

(1) 13 C. B. (N.S.) at p. 438; 32 (8) 13 C. R (N.S.) 430; 32 L. J. 
L. J. (C.P.) 89, at p. 91. (C.P.) 89. 

(2) Uw Rep. 1 Ex. 266 ; Law Rep. . (4) 9 Q. B. 101 ; 16 L. J. (Q.B.) 64. 
3 H. L. 330. 
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its mischievous qualities, that constitutes the negligence, which, 1874 
coupled with the consequent injury, gives the cause of action : see child 
also Sead y. Edwards. (1) In Lee v. BUey (2), however, it is laid 
down that where the animal trespasses, it is immaterial that the 
injury done was due to his vice. 

[Bramwell, B. What was said there qualifies Cox v. Bur" 
hidge (3) to this extent, that where the animal is a trespasser on 
the plaintiff's land so that damages must be recovered, the fact 
that an injury done by it was due to the animal's vice, may be 
immaterial with reference to the liability of the owner to 
damages ; but the pigs were not trespassers as against the plaintiff ; 
the injury done to him was the only thing that gave him a cause 
of action.] 

If not trespassers as against the plaintiff in the sense that they 
were on his land, they were at least wrongfully upon the railway 
as against him in this sense, that he was lawfully using the line, 
which is a puUic highway, and they were wrongfully there ob- 
structing his use of it, and thereby causing the damage complained 
of. But however it might be if this were a case of vice, that diffi- 
culty does not occur here, because this injury was not due to any 
vice in the animals, but only to the propensity to stray, which is 
common to all animals, and which the defendant was bound to 
guard against. Secondly, there was evidence of negligence in the 
defendant, for he had been warned before of his pigs being on the 
line ; and, moreover, the fence was evidently insufficient against 
pigs of this size. Thirdly, the injury complained of was the 
natural result of the pigs straying, and, whether on the ground 
of the defendant's failure in his duty to keep the pigs in, or 
on the ground of special evidence of negligence, the defendant 
is liable for the consequences. If negligence is once esta- 
blished, it is no answer that it did much more damage than 
was expected : Smith v. London and SoutJ^Wesiem By. Co. (4) ; 
Bailiffs of Bomney Marsh v. Trinity House (5); Sneesby v. 
Lancashire and YorkAire By. Co. (6) Nor is it any defence 

(1) 17 C. B. (N.S.) 245 ; 34 L. J. (3) 13 C. B. fN.S.) 430 ; 32 L. J. 
(C.P.) 31. (C.P.) 89. 

(2) 18 C. B. (N,SO 722; 34 L. J. (4) Law Rep. 6 C. P. 14. 
(CP.) 212, (5) Law Rep, 5 Ex. 204. 

(6) Law Rep. 9 Q, B. 2*3, 
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lg74 to sky that the negligence of the railway company (assuming 
3r~ them, bonnd to fence) contribated to the injury: Hill v. New 
V. Biver Company. (1) Neither, in any view, was there any negli- 

gence on the part of the company with respect to the plaintiff, 
for the obligation to fence, imposed by 8 Vict. c. 20, s. 68, 
exists only in favour of the owners and occupiers of the adjoin- 
ing land, and is equivalent to a common law prescriptive obli- 
gation to fence : Manchester^ Sheffield, and Lincolnehire By. Co. v. 
WaUis (2) ; Bichette v. East and West India Bocks, Ac, By. Co. (3) ; 
Fawceti v. York and North Midland By. Co. (4) ; Bessant v. OrecU 
Western By. Co. (5) ; there is no such obligation imposed on them 
as towards their passengers, still less as towards their own servants : 
BuQston V. NorthrEastem By. Co. (6) Nor could the plaintiff be 
identified with the alleged negligence of the railway company ; the 
authority of the case of Thorogood v. Bryan (7) has been much 
shaken by Tuff v. Warman (8), The Milan (9), and other cases : see 
Smith's Leading Cases, vol. i. p. 266, 6th ed. ; and the true rule is 
that laid down in Shearman and Bedfield on Negligence, p. 48, 
§ 46 : *' Where the negligence of any other person is imputed to the 
plaintiff, it must appear that such person was the plaintiff's agent 
in the transaction, and either that he was under the plaintiffs 
control, or that he controlled the plaintiffs personal conduct" (10) 
[Pollock, B. Is it not like the case of a man riding in a 
friend's carriage, which is so rotten that it is broken to pieces by 
what would do an ordinary carriage no harm ? Would he not take 
on himself the risk of the condition of the carriage ?] 

(1) 9 B. & S. 303. Lotvell Bailuay Comjpany (11 Allen 

(2) 14 G. B. 213 ; 23 L. J. (G.P.) R. 600), which was an action brought 
85. by a passenger against the carriers in 

(3) 12 C. B. ICO; 21 L. J. (C.P.) respect of an accident caused by the 
201. joint negligence of the defendants 

(4) 16 Q. B. 610 ; 20 L. J. (Q.B.) and another company using their line 
222. under running powers. The defendants 

(5) 8 C. B. (N.S.) 368. in effect asked the judge to rule that 

(6) Law Eep. 3 Q. B. 649. the concurrence of the negligence of 

(7) 8 C. B. 115. othors in causing the accident pre- 

(8) 2 G. B. (N.S.) 740 ; 26 L. J. vented the plaintiff from recovering 
(G.P.) 263. against them, and the refusal of the 

(9) Lush. 388; 31 L. J. (Adm.) 105. judge so to nile was upheld by the 
(10) The case cited in support of this Gourt 

proposition is Eaton y. Boston and 
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There seems no more reason why he should take the risk of an 1874 
ill-constructed carriage than of a negligent driver* Bat, lastly. Child 
the railway company was guilty of no negligence ; for pigs are not n^^, 
included in the term *' cattle" in 8 Vict. c. 20, s. 68. It must 
be admitted that they are within the definition of cattle as given in 
the dictionaries of Webster and Richardson (1), but they are not 
commonly spoken of as cattle ; they are not domesticated to the 
same degree as the creatures which are commonly called cattle ; 
nor are they so frequently fed in fields ; and it is therefore im- 
likely that they were meant to be included. 

Lanyon (Thesiger, Q.O., with him), for the defendant, was not 
called on. 

Bramwell, B. I am of opinion that this rule must be made 
absolute. By s. 68 of the Railways Clauses Oonsolidation Act, 1845, 
the railway company is bound to make a sufficient fence for the 
protection of the adjoining landowner. [The learned judge read 
the section, and proceeded : — ] The fence is to be sufficient for 
two purposes, for separating the land taken for the use of the 
railway from the adjoining lands not taken, and for *' protecting 
such lands from trespass, or the cattle of the owners or occupiers 
thereof from straying thereout by reason of the railway." The 
company were therefore bound to fence against the defendant's 
cattle, and I think the word ** cattle " in this section is sufficiently 
comprehensive to include pigs. Now the fence was not sufficient 
to prevent the defendant's pigs from trespassing, and it would seem 
to follow that the railway company must be liable for the cpnse* 
quence of the pigs escaping through it. But it does not follow as 
a consequence that they would be liable for any mischief done by 
any pig escaping on to the line through a defective fence. Nor do 
we lay down that there must be a fence so close and strong that no 
pig could push through it, or so high that no horse or bullock 

(1) These definitions are as fol- animals appropriated to the use of 

lows : — ^Webster : '* Cattle — ^beasts or man ;" and the following lines are 

quadrupeds in general, serving for till- quoted from Ben Jonson : — 

age, or other labor, and for food to « Th' ignoble never lived, they were 

man," and the word is said to in- awhile 

elude «* perhaps swine." Richardson : Like swine or other cattell, hereon 

" Cattle — ^kine, horses, and some other earth." 
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1874 could leap it. One could scarcely tell the limits of such a 
Qa\LD requirement, for the strength of swine is such that they would 
break through almost any fence, if there were a sufficient induce* 
ment on the other side. But the company are bound to put up 
such a fence that a pig not of a peculiarly wandering disposition, 
nor under any excessive temptation, will not get through it Now 
here the pigs had crawled underneath the fence before, and the 
owner of the adjoining field had been warned of it. It is plain, 
therefore, that the fence was not sufficient, and in my judgment 
the company could clearly not have maintained any action against 
the owner of the pigs for trespass, and probably he might have 
maintained an action against them for any injury to the pigs 
through their getting on the line. At any rate, without saying 
how this might be, the fence was not sufficient. 

The pigs then got upon the line through an insufficient fence, 
and caused injury to the plaintiff, and the question arises, is the 
defendant liable ? What might happen if one of the public were 
injured in the use of the railway, which is a public highway,! will 
not say. The defendant might perhaps say, ** I was not bound to 
fence ;" but then the plaintiff might reply, " There was an opening 
through which you knew the pigs might get out of your field upon 
the line ; you allowed them to be in the field, and I, using the 
road innocently, suffered injury through their escaping on to the 
line." But however that might be, here the plaintiff was a servant 
of the owner of property which was unfenced through the owner^s 
default. It is manifest, as I have before said, that if the pigs got 
on to that unfenced property through its owner's default, the owner 
could not maintain an action ; and, if so, it is impossible to say 
that a third person, using the property through the licence of the 
owner, and on his behalf, can. The servant can be in no better 
position than the master, when he is using the master's property 
ibr the master's purposes. Therefore, without saying anything as 
to the decision in Thorogood v. Bryan (1) it is sufficient to say 
that the defendant's pigs escaped through the negligence of the 
plaintiff's employer, and that, having met with the accident through 
his employer's negligence, the plaintiff can maintain no action 
against the defendant. 

(1) 8 C. B. 115. \ 



V. 

Hbark. 



VOL. JJL] EA8TBE TERM, XXXVll VlCT. 183 

PiooTTy B. I am of the same opiaion. The Bail ways Clauses 1874 
Act| 1845, 8, 68, commences with the words *' the company shall child 
make, and at all times thereafter maintain, the following works for 
the accommodation of the owners and occupiers of lands adjoining 
the railway ;'' the railway company then are to do the things men- 
tioned, instead of the owners and occupiers. Then what are those 
things? They are to make and maintain ''sufficient posts, rails, 
hedges, ditches, mounds, or other fences, for separating the land 
taken for the use of the railway from the adjoining lands not taken, 
and protecting such lands from trespass, or the cattle of the 
owners or occupiers thereof from straying thereout by reason of 
the railway." Now, one need only consider the state of things 
produced by the making of a railway through an estate, to see 
how reasonable it is that the owner, who is compelled to part 
with a portion of his land to the railway, should be relieved of the 
new and unlimited responsibility which would be otherwise cast on 
him of keeping in his cattle against the railway company and the 
passengers by their Una The reason of the thing certainly 
applies as much to swine as to other animals ; but it is said the 
word '' cattle " used in the Act does not include them. Certainly, 
however, they are such animals as are commonly to be found kept 
like other cattle in the fields, in some parts of the country almost 
as commonly as sheep, in other places at particular seasons of the 
year. I see no reason for excluding them from the provision, and 
I think the word is wide enough to include them. I agree that 
the company are not bound to fence against animals of extraordi- 
nary capacities or under unusual conditions ; but they must have a 
fence sufficient against ordinary cattle. Now here, the finding is, 
in effect, that the fence was sufficient against other cattle, but not 
against swine. It was therefore not a sufficient fence within the 
meaning of the Act. The defendant then, it not being shewn 
that he has been guilty of any negligence, is not responsible to the 
plaintiff for the accident which has occurred. 

Pollock, B. I am of the same opinion. It is unnecessary to 
discuss FleWher v. Bylands (1), or HiU v. New River Company (2), 
where it was held that the defendants were liable because the 

(1) Law Bep. 1 Ex. 265 ; Law Hep. 8 H. L. 330. (2) 9 B. & S. 303. 
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1874 proximate cause of the injury was brought about by their negli- 
Child gence, and that they could not better their position by saying that 
the result would not have been so mischievous if the negb'gence of 
another person had not concurred to cause it; because here it is 
clear the injury to the plaintiff was caused by the want of a sufiS- 
cient fence. It is clear also, as my brother Bramwell has said, 
that the railway company could not have maintained any action 
against the defendant in respect of trespass by the defendant's 
pigs. But it is contended that nevertheless the plaintiff can, and 
that he ought not to be considered as identified with the company. 
If the case were within the passage cited from Shearman and Bed- 
field this might be open to doubt, but that passage has no ap- 
plication to the present case, where the plaintiff met with his 
injury through being upon premises originally insufficiently pro- 
tected by those in whose employment he was. This takes it out 
of the proposition laid down in the passage cited, and makes the 
case resemble the one I put during the argument, of a person 
riding in another person's carriage, which is so rotten that a blow 
by some passing vehicle, which would ^have no such effect if the 
carriage were sound, breaks it in pieces. I think, that in such a 
case, the person riding in the carriage would be identified with the 
carriage in which he was riding. So here, the plaintiff is identified 
with the land which he was using for his own convenience ; and 
that as the defective condition' of that land, which was due to the 
owner's neglect, was the cause of the accideint, the plaintiff cannot 

sue the defendant for the injury. 

Bule absolute. 

Attorney for plaintiff: Christmas, 

Attorney for defendant: Bromley^ for Vdey & Cunnington, 

BraifUree. 
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[IN THE EXGUEQUEB CHAMBER.] 1874 

May 14. 
DANIEL AKD Anotheb v. STEPNEY akd Anothbb, 

Landlord cuid Tenatii-^Bent^harge — Dittreas upon Lands not included in ifie 

Demise — Minea-^Notice, 

Upon a demise of mines a power of distress for the rent reserved was granted 
to the lessor over " any lands in which there shall be, for the time being, any pits 
or openings by or through which the coal or culm by the said deed demised 
shall for the time being be in course of working by the lessees, their executors, 
administrators, and assigns." The plaintififs, being assignees of the lease with 
notice, under a trust deed made by the lessees for the benefit of creditors, sued 
the defendants for a distress made under the above-mentioned power, after the 
assignment, at pits not included in the demise, but referred to in it, and then 
worked by the lessees : — 

EtUd^ that, whether the power was or was not a valid power of distress 
against strangers, the plaintiffe, taking as assignees with notice, were bound by 
it. 

Error on the judgment of the Court of ^Exchequer in favour of 
the plaintiJBT on a demurrer to the defendants' plea. 

After the judgment below was pronounced, as reported (1), the 
plea was amended, and (the parties intending to carry the case to 
the Exchequer Chamber) judgment was given without argument 
for the plaintifib on a demurrer to the amended plea. 

The case was argued in the Exchequer Chamber in the sittings 
after Hilary Term, 1878, and the case stood over for the defend- 
ants to apply at Chambers for leave to make certain suggested 
amendments. Leave to make these amendments was refused, and 
the case was re-argued. 

The pleadings as they now stood were as follows : — 

Declaration : 1st count, for entering plaintifb' lands and taking 
and carrying away fixtures and goods of the plaintiffs, and dis- 
posing of the same to defendants' use. 

2nd count, trespass de bonis asportatis. 

Plea, on equitable grounds, that the lands mentioned in the 
first count of the declaration were the lands called *' Carnarvon " in 
the lease thereinafter set forth ; that at the time of the alleged 

(1) Law Rep. 7 Ex. 327, where the pleadings, as they then stood, are set 
out 
You IX. T 3 
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1874 trespasses there were in the said lands, pits communicating with 
Di^DoT^ mines lying under certain lands of the defendant Stepney (called 

Stbribt. ^^ ^^^ ^^ '^^^ ^^ '' described lands ") and adjoining the lands in 
whichy &C. ; that at the time of granting the said lease Thomas 
Harries and others were possessed of the lands in which, &c^ and 
of the mines and collieries under the same, for a term still on- 
expiredy and were desirous of extending the workings and mines 
from those lands to the coal and culm under the said land of 
Stepney, adjoining the lands in which, &c., and more particularly 
described in the said lease, and Stepney, before the alleged tre&* 
passec, by deed leased the last-mentioned coal and culm to the 
said Thomas Harries, &c. 

The plea then set out the lease, alleging it to be executed by 
the lessees, by which the defendant Stepney demised to Thomas 
Harries and others, for a term of forty years, the coal and culm 
under certain lands thereinafter referred to as '^the said de- 
scribed lands,'' with liberty to dig pits for winning and working 
the same, and also with liberty to bring minerals and substances 
underground from any workings for the time being in their occu- 
pation under adjoining or neighbouring lands, for the purpose 
of bringing the same to bank on the ''described lands," wiUi 
certain surface rights accessory thereto ; and also with liberty to 
win and work the demised coal by means of workings under the 
adjoining lands called '' Camaryon," then in the occupation of the 
lessees, and the pits sunk, or to be sunk, on such adjoining lands ; 
paying a surface rent for land used, and a sleeping rent and 
royalty in respect of the coal and culm, and a way-leaye for coal 
got under other lands and brought to bank on the '' described 
lands;" with a covenant by the lessees to indemnify the lessor 
against any claims (if any should or could be made) by persons 
interested in any adjoining or neighbouring lands by reason of acts 
or omissions of the lessees in req>ect of getting, laying, or dis- 
posing of the demised minerals in or upon such lands ; and with a 
proviso that if any of the reserved rents, royalties, or way-leaves 
should be unpaid for twenty-one days after they should become 
due, the reversioner or reversioners might stop and hinder the 
loading and sending of any coal, culm, materials, or things from 
off the said premises, including as well the said *^ described lands,*' 
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as also any lands other than the described lands in which there 1874 
should for the time being be any pits or openings by or through Danise. 
^hich the coal and culm thereby demised, or any part thereof, stotey. 
should for the time being be in course of working by the lessees* 
their executors, administrators, or assigns, 'and for that purpose, 
and for the purpose of distraining, as thereinafter mentioned, to 
enter into such other lands as well ad the said described lands, and 
also to distrain all and every or any of the coal, culm, or materials, 
and also the horses, gins, &c., live and dead stock, materials, goods, 
chattels, and effects, standing and being, or used or employed in, 
upon, under, about, or in connection with, or as accessory to the 
coal and culm thereby demised, or any part or parts thereof, or in 
or upon any railway or tramway connected with any of the pre- 
mises, and the distress and distresses then and there found to 
take, lead, and carry away, and to sell and dispose of the same, 
and generally to demand, in like manner as in cases of distress 
for rent reserred in common leases for years, and thereout to satisfy 
the arrears and costs. 

The plea then stated that the lands described in the lease as 
** lands other than the described lands " referred to the lands in 
which, &c., and in which the said Thomas Harries and others, at 
the time of the demise, and the plaintiffs at the time of the allied 
trespasses, had pits through which the said demised coal and culm 
could be most adyantageously and easily worked ; that certain of 
the rents, royalties, and way-leaves became in arrear for twenty-one 
days, and whilst they were unpaid, and before the alleged tres- 
passes, the lessees assigned their interest in the lease, and in the 
lands in which, &c., to the plaintiffs in trust for the benefit of 
creditors. 

The plea then set out the deed (which conveyed and assigned 
the whole property of the debtors), and proceeded to state that, 
save under the said deed, the plaintiffs never had any interest in 
or possession of the lands in which, &c., or the goods thereinafter 
mentioned ; that at the time of making the said deed the plain- 
tiff had notice and knowledge of the said lease, and of the 
covenants, provisions, and terms therein contained; that whilst 
the plaintiffs were such trustees as aforesaid, and possessed as 
aforesaid, and because the said rent was still due and unpaid, and 
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1874 in exercise of the rights granted by the said Thomas Harries and 
i)^,BL others as aforesaid,, the defendant Stepney in his own right, and 
8TZ7NST *^® defendant Eosser, as the servant and bailiff of Stepney, entered 
the lands in which, &c., the same being lands then used in con- 
nection with or as accessory to the said demised coal and culm, 
being parcel of the said adjoining lands called Carnarvon, and 
being the lands other than the said described lands referred to in 
the lease, and then being in all respects lands liable to the distress 
thereinafter mentioned, for the purpose of distraining for the said 
rent so due, and did then distrain therefor certain coal-waggons, 
carts, and other chattels and distrainable things, the same being 
then in the possession of the plaintiffs by virtue of, and which 
vested in them under and by virtue of the said assignment, and 
standing and being, or used and employed, in connection with 
the said works, in or upon the said lands in which, &c., doing no 
more than was necessary in that behalf, which are the alleged 
trespasses, &c., in the declaration mentioned. 
Demurrer and joinder. 

Joshua Wiaiama, Q.G. {Oiffard, Q.C., EerscheU, Q.C., and Tre- 
vdyan with him), for the defendants, contended that the power of 
distress contained in the lease was valid at common law; and cited 
Co. Litt. 147 a. ; Butfa Case (1) ; Bacon's Maxims, Comments on 
Reg. 14 ; Fearne, p. 528 ; Jannan's Bythewood, vol. iv., p. 162 ; 
Loeke v. Da/rley (2) ; Allerson v. Eden (3) ; Carheis Case (4) ; AUsn 
T. Oivers (5) ; Oasamajor v. Strode (6) ; but that if not valid so as 
to affect third persons whose goods might be seized under it, it 
was valid in equity as against the plaintiffs, who took as assignees 
with notice, citing Staines v. Morris (7) ; Tidk v. Moxhay (8) ; 
Parker v. Whyte (9) ; dements v. Welles (10) ; Sugd. Vendors and 
Purchasers, 14th ed., app. 1, p. 799. 

The Court then called on 

Manisty^ Q.C. (Mv/rphy, Q.C, and Beresford with him), for the 

(1) 7 Co. Eep. 23. (7) 1 V. & B. 8. 

(2) 2 Dr. & W. 256. (8) 2 Ph. 774. 

(3) Noy, 6. (9; 1 H. & M. 167 ; 32 L. J. (CL) 

(4) 1 Co. Bep. 83 b. ; at p. 87. 520. 

(5) Moor, 179, 185. (10) Law Bep. 1 Eq. 200. 

(6) 2 Sw. 347, at p. 357. 
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plaintiffe, who, withont arguing the first point, referred to McLean 1874 
T. McKay (1), and admitted that on the second point he conld Dahul 
not maintain the plaintiffs' contention. SnraiT. 

Feb Curiam (Cockbam, C. J., Blackhnm, Keating. Mellor, Lnsh, 

and Denman. J J.). We had all arrived at the conclusion that the 

judgment below must be reyersed* 

Judgment fwefined* 

Attorney for plaintiffi : Haeon. 
Attorney for defendants : CakcU. 

(1) Law Rep. 6 P. C. 827. 
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1874 . WOOD V. WOAD akd Otbkbb. ■ 

*^**^^' Mutudl Insurance Society — Partnership — Wrongful Escptdsum, 

Declaration, alleging that the plaintiff was a member of a mutual insuianoe 
society, which insured members against losses to ships entered and insured in the 
books of the society, on a deposit being made of 51. per cent, on the amount in* 
sured ; that the defendants were the committee of the society, by the rules of which 
they had the entire control of the funds and affairs of the society, and were to 
determine on the admission or rejection of ships insured or proposed for insurance ; 
that by another rule, ** if the committee shall at any time deem the conduct 
of any member suspicious, or that such member is for any other reason unworthy 
of remaining in this society, they shall have full power to exclude such member, 
by directing the secretary to give such member notice in writing that the com- 
mittee have excluded such member from the society, and, after the giving of such 
notice, such member shall be excluded, and have no claim or be responsible for or 
in respect of any loss or damage happening after such notice ; *' that the plaintiff, 
as such member, had entered a ship on the books of the society, and had paid the 
depositi and was thereupon entitled to an indemnity for loss happening to the 
ship ; that the defendants, well knowing the premises, but *' wrongfully, ooUu- 
sively, and improperly contriving to deprive the plaintiff of the benefit of such 
indemnity, did wrongfully, oollusively, and improperly expel the plaintiff from 
the society on the alleged ground that his conduct was suspicious, or that he was 
for some reason unworthy of remaining in the society, without giving the plaintiff, 
or any person on his behalf, any opportunity whatsoever of being heard before them, 
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and without, in fact, hearing the plaintiff, or any person on his behalf, in defence 1^74 

and vindication of the plaintiflPs conduct as a member of the society with refer- — • 

ence to the said ground of expulsion " ; whereby the plaintiff lost the benefit of Wood 
an indemnity for damage which his ship subsequently sustained, and was other- Woad. 
wise damnified. Demurrer :-' 

Jffeldt that the declaration shewed no cause of action. 

By Kelly, C.B., Pollock and Amphlett, BB. (following Blistet v. Dani^, 10 
Hare, 493), on the ground that, assuming the allegations of the declaration to be 
true, the act of the defendants in expelling the plaintiff without giving him an 
opportonitj of being heard was void ; that the plaintiff, therefore, still remained 
a member of the society, and had sustained no damage. 

By Cleasby and Pollock, 66., on the ground that the declaration did not 
sufficiently charge mala fides. 

Qumrey by Cleasby and Amphlett, BB., whether any action would lie against 
the defendants for acts done by them in the diachazge of their functions as mem- 
bers of the committee. 

Dbglabation, that the plaintiff was a member of a mutual 
marine insaranoe association or clnb, called* the Groole Marine 
Jnanrance Society, which had been formed and was carried on for 
the purpose of mutually insuring and indemnifying the members 
against losses and damages by the perils of the seas, rivers, nayi- 
gations, and waters, enemies, pirates, jettisons other than that 
occurring to deck cargo, and fires happening to or done by their 
respective vessels and parts of vessels entered or insured respec- 
tively by them in the books of the society, on deposit with the 
treasurer of a sum equal to 51. per cent on the amount of the 
sums for which such vessels should be insured, and on the terms 
contained in the rules of the said society ; that the plaintiff, as 
such member, and having deposited with the treasurer such sum 
as aforesaid, had a certain ship or ships duly entered in the books 
of the society, upon and in accordcMice with the terms aforesaid. 

That the defendants were the committee of the society, and 
that one of the rules of the society was as follows, viz. '' That the 
management of the affairs of this society shall be at all times 
hereafter conducted by a committee of not less than nine persons 
(either members of the society or not), one of whom shall be 
appointed president of ihe society; that such committee shall 
have the entire control of the funds, affiurs, and concerns of the 
society; and shall determine upon the admission, rejection, 
and exclusion of any vessel insured or proposed to be insured 
by it, and such determination shall be entered by the secre- 

U2 3 
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1874 tary in the books of the society, and be final and binding npon 
Wood aU parties unless where they afterwards see cause to alter and 
WoAix ^^ ^^ ^^ same; provided that no member of the committee 
shall act as such in the settlement of his own loss. That the 
ordinary meetings of the committee shall be held in the first 
week of every month at Ooole, on such day and hour as the 
president for the time being shall determine. That a majority 
of the committee present at any meeting shall have full power to 
acty provided that such majority do not conost of less than three 
in number." 

That another rule of the society was as follows, viz. ** that if 
the committee shall at any time deem the conduct of any member 
BuspiciouSy or that such member is for any other reason un- 
worthy of remaining in this society, they shall have full power 
to exclude such member by directing the secretary to give such 
member notice in writing that the committee have excluded siach 
member from the society, and after the giving of such notice 
such member shall be excluded, and have no daim or be re- 
sponsible for or in respect of any loss or damage happening after 
such notice." 

That the plaintiff, as such member as aforesaid, and having 
deposited with the treasurer of the society such sum as aforesaid, 
and having his ship or ships entered on the books of the society as 
aforesaid, was under and in accordance with the rules of the said 
society entitled to receive, and but for the grievances hereinafter 
mentioned would have received, from the funds of the society an 
indemnity for any loss or damage happening to his said ship or 
ships so entered as aforesaid, by the perils of the seas, &c^ during 
his membership. 

Yet the defendants, well knowing the premises, but wrongfully, 
coUusively, and improperly contriving to deprive the plaintiff of 
the benefit of such indemnity as aforesaid, did wrongfrdly, coUu- 
sively, and improperly expel the plaintiff from the said society on 
the alleged ground that his conduct was suspicious, or that he was 
for some reason unworthy of remaining in the society, without 
any just, reasonable, or probable cause whatsoever for such expul- 
sion ; and without having given the plaintiff any notice that his 
conduct was to be investigated and adjudicated upon by the said 
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committee, and without giving the plaintiff, or any person or per- 1874 
sons on his behalf, any opportunity whatsoever of being heard wood 
before them, and without, in fact, hearing the plaintiff, or any ^^^ 
person or persons on his behalf, in defence and vindication of the 
plaintiff's conduct as a member of the said society with reference 
to the said ground of expulsion. 

That before and at the time of his said expulsion from the 
society, the plaintiff had a certain ship called the Progress duly 
entered in the books of the society, and had deposited with the 
treasurer of the society such sum as aforesaid, and the said ship 
sustained certain damage by the perils of the seas a few days 
after the said expulsion of the plaintiff from the society, and but 
for the said expulsion he would have been entitled to receive and 
would have received 922. 2s. 8{Z. from the funds of the society as 
an indemnity for the said damage so sustained as aforesaid, and 
that by reason of his said expulsion he has lost the said sum of 
92Z. 2s. Si., and has been otherwise, by reason of the said wrong 
of the defendants, greatly damnified and injured. 

Demurrer and joinder. 

The defendants also pleaded pleas raising issues of fact. On 
the cause coming on for trial before Pollock, B., at the Leeds 
Spring Assizes, 1874, the learned judge nonsuited the plaintiff, on 
the ground that the facts stated in the declaration shewed no cause 
of action. 

A rule was afterwards obtained to set aside the nonsuit and for 
a new trial. This rule raised the same points as the demurrer, 
and judgment on the rule stood over till after argument of the 
demurrer. 

• 

Waddy, Q.O. {8. Tennant with him), in support of the demurrer. 
First, the committee had an absolute and unappealable power 
of expulsion ; a discretionary power had been reposed in them by 
the partners, including the plaintiff himself, of an extreme kind, 
it must be admitted, but one necessary for the conduct of the co- 
partnership business; and to hold that they could be sued in 
respect of the manner in which they exercised their functions 
would practically destroy the benefits for the sake of which the 
power was conferred. In effect this is an action between partners 
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1874 which a court of common law will not entertain. Secondly, the 

y^Q^ plaintiff has suffered no damage. The damage alleged is that the 

^' plaintiff, in consequence of his expulsion by the defendants, lost the 

compensation which he would have recovered in respect of injuries 

sustained by his ship Progress. But he could have maintained no 

claim in respect of these injuries unless a policy had been executed : 

Smith's Oase (1) ; Fisher v. Liverpool Marine Insuranee Co. (2) ; 

. and it is nowhere alleged in the declaration that any such policy 

had been executed. 

[Eellt, C.B. The declaration alleges that the plaintiff paid 
a sum of money for the privileges of membership, and that he was 
improperly expelled, and alleges general damage.] 

Assuming that such damage would be sufficient to support the 
action if the declaration shewed a fraudulent exercise of their 
power by the committee, the allegations £gJ1 short of this* No 
word is used implying fraud; the word ''collusively" is insufB- 
cient. 

[Ahphlett, B. Apart from the word '* coUusively," if the 
allegations in the declaration are true, it would appear that the 
attempted expulsion of the plaintiff was invalid, no opportunity 
having been afforded him for explanation : Blisset v. Daniel (3) ; 
if so the plaintiff is stUl a member, and he has suffered no 
damage.] 

Diffby SeymouTt Q.O., (Lewers with him), contra. The word 
^ coUusively " imports fraud : BaUerbury v. Vyse. (4) 

[Amphlbtt, B., referred to OiU v. Continentai Union Chu 
Co. (6)] 

Even if by itself the word does not import fraud, there is suffi- 
cient in the context to give it that meaning. Admitting that the 
committee have a discretionary power, their discretion must be 
exercised honestly, and if by a fraudulent use of their power the 
plaintiff is injured, the action lies. Actual specific damage is 
sufficiently alleged, for it must be assumed that whatever was 
legally necessary to entitle the plaintiff to make a valid daim 
for compensation for his loss had been done. But, apart from 

(1) Law Bep. 4 Ch. 611. (8) 10 Hare, 493. 

(2) LawRep.8Q.B.469; affinned, (4) 2H.A;G.42; 32L. J.(Ez.)177. 
Law Rep. 9 Q. B. 418. _ (5) Law Bep. 7 Ex. 332, at p. 337. 
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this, the nnjustifiable and improper expulsion of the pldntiff firom 1874 
the society is in itself legal damage ; and that the expulsion was wood 
improper is shewn by the admitted faot^ that no opportnnity w^^ 
was given to the plaintiff to be heard in his defence : Bex y. 
(Jamimdge UnivenUy (Dr. BrnMeffs Oa$e) (1) ; Booke's Oase (2) ; 
Ex parte Bamehaiy. (3) 

[Gleasbt^ B.y referred to Beg. v. ArchhUhap of Canterbury (4) 
and In re HamfneremUh Bent Charge. (5)] 

[Pollock, B. How do you meet the difficulty, that if the alle- 
gations in the declaration are true, the attempted expulsion was 
void, and the plaintiff's position was unaltered ?] 

The attempt itself was injurious; it would entail on the 
plaintiff the necessity of filing a bill in Chancery to restore him to 
the enjoyment of his rights : Biaon y. Faioeue. (6) 

[Kellt, C.B., referred to Beaurain v. Seott. (7)] 

Tennant, in reply. 

Kellt, CJB. [after stating the declaration, proceeded]. The 
question is whether this count can be sustained, and I am of 
opinion that it cannot. But I do not proceed on the ground that 
the committee are in any way justified in what they did. The 
allegation is that the plaintiff was expelled without any oppor- 
tunity being given him of being heard in his defence or of shewing 
that there was no ground of suspicion against him, nor anything 
which would make him unworthy of remaining a member. I am 
of opinion that before the committee could be justified in giying 
him notice of expulsion they were bound to give him this oppor- 
tunity, and if the case rested there, and but for tlie considerations to 
which I am about to refer, I think the plaintiff would be entitled 
to maintain his action* But when we look at the nature of the act 
of expulsion, it is plain that its effect, if it had any, was to cause 
the plaintiff to cease to be a member of the co-partnership, and to 
deprive him of any rights, privileges, and benefits which he would 
have been entitled to under it« rules. Now whether it has that 

(1) 1 Str. 557. (4) 1 B. & E.546; 28 L. J. (Q.B.) 16i. 

(2) 6 Co. 99, 100. (5) 4 Ex. 87; 19 L. J. (Ex.) 66. 

(8) 18 Q. 6. 173, at p. 190; 21L.J. (6) 8 £. ft E.637; 80L.J.(Q3.)137. 
<QJB.) 288. (7) 8 Gftmp. 888. 
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1874 effect depends altogether upon whether by the so-called expulsion 
^QQo he ceased to be a member, and the contention of the defendants, is 
^** that, if (as the plaintiff alleges) the act of expulsion was unjusti* 
fiable and unlawful for the reasons already mentioned, it was void, 
the plaintiff did not cease to be a partner, but is still entitled to 
« enforce the rights of a partner against the association, notwith- 
standing the act by which it has been sought to deprive him of 
them. 

This, then, is the great question in the case : was the alleged act 
of expulsion Yoid ? It is contended for the plaintiff that the Ian* 
guage of the rules gives an unconditional and absolute power to the 
committee to expel a member from the society, and I agree that 
if the committee in fact exercised their power under the rules, 
their decision could not be questioned; however unfounded the 
reasons for it may have been, it would have been final and could 
not be reviewed by any Court. But they are bound in the 
exercise of their functions by the rule expressed in the maxim 
audi alteram partem, that no man shall be condenmed to conse- 
quences resulting from alleged misconduct unheard and without 
having the opportunity of making his defence. This rule is not 
confined to the conduct of strictly legal tribunals, but is applicable 
to every tribunal or body of persons invested with authority to 
adjudicate upon matters involving civil consequences to indi- 
viduals. In the case of In re Hammersmith Bent Charge (1), 
Parke, B., though in that particular instance he dissented from 
the judgment of the majority, laid down principles which were not 
questioned, '*It has long been a receiyed rule in the administration 
of justice, that no one is to be punished in any judicial proceeding 
unless he has had an opportunity of being heard.'* After referring 
to several circumstances the learned judge goes on : '^ In Capd v. 
ChUd (2) Bayley, B., says that he knows of no case in which you 
are to have a judicial proceeding, by which a man is to be deprived 
of any part of his property, without his having an opportunity of 
being heard," and then, after referring to the details of the case 
of Capd V. ChUi^ he adds, '^ This is an extremely strong case, and 
shows how powerful the principle of justice is in all judicial pro* 

(I) 4 Ex. 87, at p. 97. (2) 2 C. & J. 658, at p, $79. 
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ceedings : Qai statuit aliqaid parte inaudita altera^ .^Ekjuum licet 1874 
statuerity haud aBquos fuit." (1) I entirely adopt this language ^^^ 
and I apply it to the present case. «• 

I come next to the case of Blmet v. Daniel (2), referred to by 
my brother Amphlett, which is almost identical with the case 
before us. The marginal note to that case states as follows: 
*' Articles of partnership provided that it should be lawful for the 
holders of two-thirds or more of the partnership shares for the time 
being to -expel any partner by giving him notice thereof under 
their hands in the form thereby prescribed ; and that immediately 
after giving such notice a notice of the dissolution as to the 
expelled partner should be signed by the partners and published ; 
with power to any other of the expelling partners to sign the name 
of the expelled partner ; and it was provided that if a partner 
became bankrupt, insolvent, or was expelled, his interest should 
cease as to profit and loss as if he had died on the day of such bank- 
ruptcy, insolvency, or expulsion ; and that the amount of his share 
should be ascertained and payment secured by the same arrangement 
as would have been applicable in case of his decease ; and it was also 
provided that the shares of retired, deceased, bankrupt, insolvent, 
or expelled partners should be disposed of in such way, either to 
or between some or all of the continuing partners, or by the 
admission of a new partner or partners, as the holders of a majority 
of shares should determine. The articles provided that in the case 
of making certain arrangements, there should previously be a 
meeting of the partners in committee, but did not express that any 
such meeting should be necessary previous to the exercise of the 
power to expel." Then (omitting certain details as to the mode of 
assessiDg the value of shares which it is unnecessary to refer to), 
the note goes on : *^ Hdd^ that the power of expulsion of a partner 
might be exercised by two-thirds of the partners without any 
previous meeting of the partners in committee upon the question, 
and without any cause being assigned for such expulsion ; but that 
the power must be exercised with good faith, and not against the 
truth and honour of the contract. That such a power must be 
understood to exists not for the benefit of any particular partners 
holding two-thirds or more of the shares, but for the benefit of the 
(1) Seneca, Med. y. 199, 200. (2) 10 Hare, 493. 
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1874 whole society or partnership. That it could not be exercised 
Wood merely to enable the continuing partners to appropriate to them- 
WoAD selves the share of the expelled partner at a fixed value less than 
the true value." So far, I entirely agree with what is laid down, 
and I think it applicable to this case because, in my opinion, there 
is enough on this record to show a collusive and unlawful exercise 
of power on the part of the committee. The note goes on : ** That 
the power was not properly exercised at the exclusive instance of 
one partner, and, in consequence of his representation to the other 
partners, made without the knowledge and behind the back of the 
partner who was to be expelled, and without giving to such partner 
the opportunity of statiog his case, and of remoying any minnnder- 
standing on the part of his co-partners.'* Now, on the meet 
favourable state of circumstances that can be imagined for ihe 
committee, supposing there was a complaint before them which 
would afford a just ground of suspicion, supposing that conduct 
had been proved against the plaintiff which would, if unexplained, 
shew him to be unworthy to continue a member of the society, 
yet this decision is in point to shew that it was incumbent on them 
to give the partner the opportunity of stating his case, and that to 
act without giving him that opportunity was wholly wrongful and 
unlawful. The decision, therefore, is clearly in point ; it establishes 
that the act being wholly wrongful and unlawful it had no legal 
effect ; it was absolutely void, and did not cause the plaintiff to 
cease to be a member of the partnership. This appears clearly 
by the form of the decree in Blisael v. Damd (1) : ^ Declare that 
the notice of expulsion given to the plaintiff on [the 20ih of 
August, 1850, was void, and that the plaintiff did not by virtue 
thereof cease to be a partner in the co-partnership firm of John 
Freeman's Copper Company," and accounts were accordingly 
directed on that footing. And so I apprehend it is here. The 
claim in this action is for damages sustained by reason of the ex- 
pulsion of the plaintiff from the association ; but in law the 
plaintiff has sustained no damage at all, for whatever rights he may 
have possessed before he possesses stiU, as if no act had been done 
calculated to deprive him of them. 
I must add one word on the case of Beaurain v. SeoU (2), which, 

(1) 10 Hare, at p. 638. (2) 3 Gamp. dSa 
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fix>m my imperfect remembrance of the case, I was in hopes might 1874 
have assisted the plaintiff by shewing that, though the act of ex- wood 
pulsion was void, yet» being wrongM and unlawful, the plaintiff w^L. 
might maintcdn an action for damages, though there was no actual 
loss. But, on referring to that case, I find that the act there done 
was an exercise of judicial authority, the pronouncing of a decree of 
excommunication in an Ecclesiastical Court, which, if done without 
jurisdiction, is an indictable offence, and is of so important a 
nature as to inflict damage in law without more. Besides which, 
the additional fact occurred there that the excommunication was 
publicly read, during diyine service, in the plaintiff's parish church. 
Under these circumstances, it was held that an action would lie, 
although the sentence was without jurisdiction, and therefore void. 
The case here is totally different 

Therefore, although I should be glad to feel at liberty to decide 
otherwise, I come to the conclusion that the act of expulsion 
was really of no effect at all, that the plaintiff might have alto- 
gether disregarded it, and that he cannot maintain this action 
against the defendants. 

For the same reasons the rule to set aside the nonsuit must 
be discharged. 

Gleasbt, B. I have arrived at the same conclusion, though not 
precisely upon the same grounds. I dp not proceed on the ground 
that there was an absence of damage, because I should have thought 
that the rule applied that wherever there is a wrong there is in law 
a damage ; and that if the plaintiff was entitled to Be a member, 
the de facto exclusion of him (for, by the rules, from the moment 
of notice being served on him he would have no claim on the 
association) would give him a right to maintain an action. But 
I must say that I am not satisfied that under the circumstances of 
the present case the committee are liable to the plaintiff for the 
manner in which they exercised their functions. It is to be 
observed that the declaration states that the committee expelled 
the plaintiff ''without any just, reasonable, or probable cause 
whatsoever for such expulsion, and without having given the 
plaintiff any notice that his conduct was to be investigated and 
adjudicated upon*" Now, we may suppose either that the com- 
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1874 mittee expelled the plaintiff without just cause and without giving 
Wo^ ^i^ notice, or that they expelled him without just cause but did 
WoAD. ^^^ ^^ notice ; and the declaration is framed so as to oompie- 
hend in the breach both modes of wrongful expulsion. Assuming, 
however, that we are to take it that the committee expelled him 
without just cause and gave no notice, I still doubt whether this 
is any ground for an action. It appears that by one of the roles 
the committee is to have '* the entire control of the fonds, affairs, 
and concerns of the society, and shall determine upon the admis- 
sion, rejection, and exclusion of any vessel insured or proposed to 
be insured by it," and their decision is to be final and binding on 
all parties, unless when they afterwards see cause to alter and do 
alter the same. Now are these persons liable in respect of the 
manner in which they act in the discharge of their duties, and in 
respect of any negligence or irregularity they maj commit in so 
acting ? Suppose they refuse to admit of a ship being entered which 
a member of the society proposes for insurance, are they liable to be 
sued for improperly rejecting it ? And similarly, if a claim is made 
in respect of a loss, are they liable to be sued by any disappointed 
person in respect of their settlement of the claim ? This is not 
the question of whether there is a remedy in Chancery, which 
might be open to different considerations, but whether there is a 
right of action* They are to act on ^ suspicion.'' This is ordi- 
narily a most unsafe ground to act upon, but here, from the nature 
of the case, it is deemed essential that they should so act. The 
result of their determination is not to be considered as a decree or 
judgment, but as an exercise of discretion ; and can we try the 
question of whether their ** suspicion" was just and reasonable? 
I do not think their office exposes them to an action on the case 
for their conduct in executing it. Therefore, if the question was 
whether fraud would give a ground of action, I should be reluctant 
to pronounce that it would do so. 

But^ in the second place, I have no hesitation in saying that the 
declaration omitting the word ^fraudulently" is intentionally 
framed so as not to place the plaintiff in the position of being 
compelled to prove mida fides, and on this ground I think the 
nonsuit was right. Fraud is not made the gravamen of the com- 
plaint The word ** coUusively " is a loose expression which does 
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not necessarily import mala fides. In BaUerbury y. Vyse (1) the 1874 
coUtision alleged inyolved a charge of a particular and specific wo^ 
nature, because the party ^ho had employed the plaintiff had ^^ 
undertaken to pay him only on the certificate of the architect ; 
and the plaintiff alleged that the defendant^ colluding with the 
architect^ procured him to withhold his certificate. There was 
therefore a particular and specific act charged, an act done by his 
procurement. That case, therefore, is no authority for giving the 
word ^ collusiYely," as used here, a sense importing fraud. On 
that ground, it appears to me that we ought not to hold that a 
cause of action is alleged in this declaration, even if any action 
could be maintained at all in respect of the acts of the committee. 
On the first ground I do not express a decided opinion, but on 
the second I concur in giving judgment for the defendants. 

Pollock, B. lam also of opinion that the defendants are 
entitled to judgment The case is one involving several important 
principles of law, and in which those principles are a good deal 
taxed in their application. 

In the first place, I think there is no force in the defendants' 
objection that the plaintiff fetiled to shew a cause of action because 
he did not shew that he had a ship insured. The allegation that 
he was a member of the association and had paid his money for 
the benefits belonging to that membership, is quite enough to 
give him an interest suflScient to maintain this action, if on other 
grounds he can maintain it. 

In the second places I think there is nothing in the point that 
this is a co-partnership ; because, although as between the plaintiff 
and the whole body of members the objection would prevail, and 
the plaintiff must resort to equity for relief, yet it is competent to 
him to bring his action against these twenty defendants, who are^ as 
it were, taken out of the partnership to form a committee for the 
management of the partnership affairs, if they are guilty of a 
wrongful act which substantially affects the plaintiff's position. 

Then the question is. Does the substance of the declaration 
shew a legal cause of action ? It alleges that the defendants did 
wrongfully, collosively, and improperly expel the plaintiff from 

(1) 2 H. & a 42 ; 82 L. J. (Ex.) 177. 
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1S74 the said society. Now, it is conceded that the word ^ expelled " 
Wood ^^^ ^^^ mean a physical expulsion, but is used to express what 
^* the committee did when they served the plaintiff with the notice 
that they had excluded him. But to say that merely passing a 
resolution to exclude or serying a notice of exclusion is, under the 
circumstances, so improper an act as to be contrary to a nice sense 
of justice, or even to entitle the plaintiff to proceed against the 
whole body to enforce his rights as a partner is one thing ; to say 
that it would entitle him to bring an action against those who were 
guilty of that improper act is quite another. And, though I am 
not quite clear as to this, upon the whole I think the allegations 
in the declaration are not su£3cient to cover what the plaintiff is 
bound to establish in this action, and what the declaration would 
have bound him to establkh if he had used the word '^ fraud." 
The word '^ collusive ** may be used in the sense of ** fraudulent ;" 
but if the pleader chooses to use words of a doubtful meaning, 
they must be taken most strongly against him. Othenrise the 
plaintiff, on going down to trial, would put a proposition of doubt* 
ful meaning before the jury. 

But suppose the plaintiff right as to that ; still the difficulty 
remains that the declaration merely amounts to this, that what 
the defendants have done is a void act, and if so, where is the 
damage to the plaintiff? Can it be said that we have here a legal 
right infringed within the principle of AMy v. White (1), so as to 
entitle the plaintiff to maintain an action for the bare infringe- 
ment ? It may be that there are cases where the plaintiff, charging, 
something in the nature of a conspiracy, might maintain an action 
without proof of actual damage. There may be such cases ; but 
they are peculiar and do not apply here. The act is a void act, 
and the plaintiff still remains a member of the society. This 
conclusion is in accordance with BUssd v. Danid (2), and with 
Lines V. Wylie (3), which was cited on the trial, where, on a decla- 
ration charging the defendant with having excluded the plaintiff 
from the Caledonian Society, Lord Denman ruled that the plain- 
tiff was in the position in which I have said the plaintiff is here ; 
if the expulsion was wrongful, then, since it was merely a void act, 

(1) 2 Ld. Baym. 988. (2) 10 Hare, 493. 

(3) 1 C. & K. 257. 
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the plaintiff was still a member of the society. I think, there* 1874 
fore, that the defendants are entitled to judgment. And with -woo^ 
respect to the rule for a new trial, I think the declaration was pur- y^- 
posely framed to bring before the jury a case which could not 
properly be brought before them, and that the nonsuit should 
atand. 

Amphlett, B. I am of the same opinion, and should have 
added nothing, but that the diversity of opinion as to the grounds 
of judgment make it necessary for me to state the grounds on 
which I proceed. 

It has throughout appeared to me that the question was^ whether 
or not the plaintiff did, in consequence of the act of the defend- 
ants, cease to be a member of the partnership. If not» then no 
wrong was really done to him for which he can recover damages, 
for he continues a partner. But if his expulsion had been effected, 
but by fraudulent means, then no doubt a great injustice would 
have been done, and one for which he would, in my judgment, be 
entitled to recover. And I anticipated that it might have been 
argued for the plaintiff that the members of the partnership had 
agreed to give the committee a plenary power, and that when 
they came to the conclusion (having power to do so on mere sus- 
picion) that a member should no longer continue such, then, how* 
ever wrong or improper their conduct in arriving at that conclusion 
might be, the expulsion was complete, and that member was no 
longer a member of the partnership. If that had been so, then I 
think the allegations in the declaration would have been sufficient 
to make it good ; for though the word ** fraudulently '' is not used 
yet it is said that *^ the defendants well knowing the premises, but 
wrongfully, collusively, and improperly contriving to deprive the 
plaintiff of the benefit of such indemnity as aforesaid, did wrong- 
fully, collusively, and improperly expel the plaintiff from the said 
society ;" and (but for the doubts expressed by my learned Brothers) 
I should not have doubted that this allegation was amply sufficient 
to support the action. But the case comes to this, that the plain- 
tiff has, according to the allegation in the declaration, been ex- 
pelled collusively and without giving him the opportunity of 
explanation ; and it is impossible to hold that the co-partnership 
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1874 conld get any benefit from the fraudulent conduct of the committee 
^j^~ or an improper and collusive exercise of their authority. Or, 
^^- taking the specific allegation of the declaration^ could the com- 
mittee be justified in any case in expelling a member by '^ deeming 
his conduct to be suspicious," without communicating with Kim 
and giving him the opportunity of removing the suspicion ? Now^ 
the case of Blissd v. Danid (1) is express upon this point. There 
it was in the power of two-thirds of the partners to exclude any 
partner without cause assigned ; but their exercise of this power 
was held to be invalid because it was not done bon& fide. It was 
held that they ought to have given the partner an opportunity of 
being heard, otherwise one person might have conceived a preju- 
dice against him, and might behind his back have impressed the 
minds of others with the same prejudice and prevailed on them 
to act upon it ; whereas, if he had been heard, he might have 
removed the unfavourable impression. And it was said by the 
Court that i^ the day after their exercise of this power was declared 
invalid, they should meet again and, after giving the man a proper 
hearing, should pasir the same resolution, and the CSourt were satis* 
fied that it was done bon& fide, and not out of revenge becanse 
the plaintiff had filed the bill, the Court would not interfere. 
Now, according to the allegations in the declaration, the defendants 
never gave the plaintiff that opportunity, and I cannot entertain a 
doubt that if this allegation were proved, the plaintiff would, by 
filing a bill in a court of equity, be restored to the enjoyment of 
his rights. But if so, what is his damage ? He has not ceased to 
be a member of the society; he has not lost the rights of a mem- 
ber. He is to recover damages for what? For an attempt to 
expel. 

Further (though this is not the ground of my decision), it would 
be very inconvenient to try the question whether the plaintiff was 
rightfully expelled in the absence of the numerous other partners 
who are interested in having the question investigated. This 
ought not to be left out of consideration, because the Courts have 
refused to entertain actions between partners very much on that 
ground. If the Court cannot do complete justice, it will not 
entertain the action. The same ground of inconvenience applies 

(1) 10 Hare, 493. 
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here. Moreover, I should be surprised to find that the plaintLBT 1874 
could both file his bill in Chancery against the society to enforce a wood 
restoration to his rights, and also recover damages in an action at ^*^^ 
law against the defendants. The result is, that if the allegations 
in the declaration are true, the plaintiff has never been effectually 
expelled, and if not expelled he has no cause of action. 

JuAgmenifoT the defendants on the demurrer , 
and nUe discharged. 

Attorney for plaintiff: Mey. 

Attorneys for defendants : WtUiaimon, EiH, dk Co. 
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Debtors Act, 1869, «. 5 — Order of Commitment — Lapse ofjnore than one Year 
hettoeen Order and Arrest — Common Law Procedure Act, 1852, «. 124. 

An order of commitment by a saperior conrt under the Debtor's Act, 1869, 
8. 5, need not be executed within a year from its date, but remains in force as 
long as the judgment which it is issued to enforce. 

In this case judgment by default was signed for 80Z. 173. Id. on 
the 2nd of January, 1872. On the 23rd of April, 1873, Martin, B., 
made an order of commitment for six weeks, or until payment, 
under the Debtors Act, 1869 (30 & 31 Vict. c. 62), s. 5, and on the 
same day the order was delivered to the sheriff of Sussex. On the* 
2l8t of February, 1874, a " concurrent order " was issued directed 
to the sheriff of Surrey, which was dated nunc pro tunc as of the- 
23rd of April, 1873. The sheriff of Surrey arrested the defendant 
on the 8th of May, 1874. On the 9th a summons was taken out 
on his behalf, calling on the plaintiff to shew cause why he should 
not be discharged out of custody. Upon the hearing before Den- 
man, J., at chambers the learned judge referred the matter to the 
court. A rule was accordingly obtained in the terms of the 
summons, on the ground that more than one year had elapsed 
between the date of thb original order and the arrest. 

The Debtors Act, 1869, s. 5, enacts that, '^ Subject to the pro- 
VoL. IX. X 3 
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1874 Yifiions hereinafter contained and to the prescribed roles, any conrt 

HfUMTrAfliir may commit to prison, for a term not exceeding six weeks, or 

j^' . until payment of the som due^ any person who makes default in 

payment of any debt, or instalment of any deht, due from him in 

pursuance of any order or judgment of that or any other competent 

court Persons committed under this section by a superior 

court may be committed to the prison in which they would have 
been confined if arrested on a writ of capias ad satisfaciendum, and 
every order of committal by any superior court shall, subject to 
the prescribed rules, be issued, obeyed, and executed in the like 
manner as such writ/' It is further enacted by the same section, 
that imprisonment is not to operate ajs satisfaction. The prescribed 
rules are silent as to the time during which an order of committal 
is to be in force. 

By the Common Law Procedure Act, 1852, s. 124, it is enacted 
that '* a writ of execution issued after the commencement of this 
Act, if unexecuted, shall not remain in force for more than one 
year from the date of such writ, unless renewed in the manner 
hereinafter provided ; but such writ may, at any time before its 
expiration, be renewed by the party issuing it for one year from 
the date of such renewal, and so on from time to time during the 
continuance of the renewed writ in the manner indicated in the 
section. 

Arhuthnat shewed cause. It must be admitted that the ** con- 
current order " must be taken to be of the same day as the original 
order, and the question therefore is, whether s. 124 of the Oommon 
Law Procedure Act, 1852, applies to orders of commitment under 
the Debtors Act, 1869. If so, the judge's order came to an end 
before the arrest But the language of s. 5 of the latter Act 
applies only to the mode in which the order is to be issued, obeyed, 
and executed, and does not limit the time within which it is to be 
executed. There is no provision in the rules as to renewal, 
although in the roles made by the coonty courts under the section, 
it is expresdy provided (r. 16) that " an order of commitment 
made under the Act shall continue in force for one year from 
such date, and no longer ;'* and the rules being silent the order is 
in force (as at common law a writ of ca. sa. would have been : 
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Ghitty's Archboldy 12th ed. p. 528) iminimitumy or, at all events, 1874 
as long as the judgment There is no reason for applying the TTyim^r ^n" 
statutory limitation imposed on \frits of ca. sa. to these orders. £i^. 
There is no analogy betweeoi a procedure under which the arrest 
was a matter of right, and operated . as an extinguishment of the 
debt, and an order of commitment, which is in the discretion of a 
judge, and which does not extinguish the debt. 

Finder^ in support of the rule. The 5th^ section provides not 
only that orders shall be issued and obeyed, but also that they 
ehall be executed in like manner as writs of ca« sa. ; and the exe- 
cution of a ea. sa. must by s. 124 of the Common Law Procedure 
Act, 1852, be within a year, although at common law its duration 
was unlimited : Simpson v. Heath (1) The language of the rule 
with] regard to county court orders strengthens the defendant's 
contention. For the part of s. 5 relating to county court orders 
does not contain any similar provision as to the eoseeution of such 
orders. An express rule was therefore necessary to limit their 
duration. The inconvenience of holding orders of committal 
unlimited would be great. 

Eellt, C.B. My learned Brothers think that these orders of 
commitment are unlimited in duration, or, at all events, last as 
long as the judgment ; and although the inclination of my own 
opinion is, that the words " executed" in s. 5 of the Debtors Act, 
1869, are sufficient to indicate that the order was to be limited 
in time, in like manner as writs of ca. sa., I do not desire formally 
to dissent from their judgment. 

Gleasby, B. There is no a priori reason why we should apply 
the rules regulating writs of ca. sa. to orders of commitment under 
the Debtors Act, 1869. A writ of ca. sa. was matter of right. An 
order of commitment is only issued when the judge is satisfied on 
affidavit that a debtor has, or has since judgment had, means to 
pay, and has refused or neglected to do so. Again, the old writ 
when executed operated as a satisfaction of the debt ; the order 
does not. The question then is, whether the new Act does ex- 
pressly, or by implication, limit the duration of the order. Now 

(1) 6 M. & W. 631. 

X 2 3 
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1874 everything is left to the " prescribed rales/' which do provide for 
Hebhitaqb the mode of service of the summons^ the hearing before the judge, 
KiLvuf. ^^^ ^*^^^ ^^ order, and the issue of concurrent orders ; but nothing 
is said about the mode of execution, a part of the procedure on a 
ca. sa. which is treated at length in the old text-books, and deals 
with sach questions as by whom, when, where, and how the writ 
was to be executed. That is left on the section itself, which pro- 
vides for the order being issued, obeyed, and executed '^ in like 
manner " as a writ of ca. sa. These words, in my opinion, apply 
to the mode only of executing the order, and not to the time 
within which it is to be executed. This rule, therefore, must be 
discharged. 

Pollock, 6. In my opinion the language relied on by Hr. 
Finder applies to the machinery of execution only. I had some 
doubt upon the matter when the rule was moved, but Mr. Arbuth- 
not has satisfied me that there is no reason why we should apply to 
these orders, which are new creatures of the legislature, the whole 
of the law applicable to the old writ of ca. sa. I think the order 
lasts as long as the judgment^ but will come to an end when that 
cannot longer be enforced. 

Ahphlett, B., concurred. 

Bvie discharged^ 

Attorneys for plaintiff: Edbinson <& Preston. 
Attorneys for defendant : Garrard & James. 
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CROSSE V. RAW. 1874 

JwM 4. 

Landkrd and Tenant — Covwant tojpay ^ Outgoinga^^^Duty to make Drain, 



In a lease of a house and premises by defendant to plaintiff, the plaintiff cove- 
nanted with the defendant to " bear, pay, and discharge the sewers rate, tythes, 
rent-charge in lien of tythes, and all other taxes, rates, assessments, and out- 
goings whatsoever which at any time or times daring the said demise should be 
taxed, rated, charged, assessed, or imposed upon the said demised premises, or any 
part thereof, or upon the landlord or tenant in respect thereof, or on the rent 
thereby reserved " (excepting landlord's property tax) : — 

Eeld, that the plaintiff could not recover from the defendant the expenses of 
making a drain, which, under 29 Ss 30 Yict. c. 90, s. 10, the defendant, as 
** owner," might have been required by the sewer authority to make, but which 
the plaintiff had made under an arrangement with the defendant by which the 
expense was to be borne by the party liable. 

Special case, stating the following facts : — 

By indenture dated the 2l8t of October, 1865, the defendant 
demised to the plaintiff a house and premises, situate at Homsey, 
for a term of twenty-one years from the 25th of March, 1865, at a 
rent of 160Z., '^ free and clear of all rates, taxes, deductions, and 
outgoings whatever " ; the plaintiff covenanting to pay the rent 
reserved ^ free and clear of and from the sewers rate, tythes or 
rent-charge in lieu of tythes, and all other rates, taxes, charges, 
assessments, and deductions whatsoever, the landlord's property 
tax only excepted," and also during the term to ^* bear, pay, and* 
discharge the sewers rate, tythes, rent-charge in lieu of tythes, and 
all other taxes, rates, assessments, and outgoings whatsoever which 
at any time or times during the said demise should be taxed, 
rated, charged, assessed, or imposed upon the said demised pre- 
mises, or any part thereof, or upon the landlord or tenant in 
respect thereof, or on the rent thereby reserved (except as 
aforesaid)." 

The drainage of the plaintiff's house consisted of a drain empty- 
ing itself into a sewer vested in the Homsey Local Board, which 
emptied itself into a brook called the Moselle, and this brook fell 
into the river Lee. 

Li consequence of various proceedings restraining the Local 
Board from continuing to allow their sewage to flow into the river 
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Lee, an Act was obtained by them (the Hornsey Local Board Act, 
1871, 34 & 35 Vict. c. cxxix.), under which they proceeded to 
construct a sewer to connect the sewers of the district with the 
high-level sewer of the Metropolitan Board of Works. 

This sewer ran in front of the plaintiffs house, and during its 
construction the clerk to the local board served the plaintiff, who 
occupied the house himself, with a notice calling his attention to 
the fact that the sewer was being constructed, and to the provisions 
of 29 & 30 Yict c. 90, s. 10 ; but they did not serve on thp " owner** 
any notice under that section requiring him to make a drain 
communicating with the sewer. (1) 

In pursuance of an arrangement between the plaintiff and the 
defendant, a connecting drain was made by the plaintiff (with the 
permission of the local board), at a cost of 45?. 125., on the under* 
standing that the expense should be borne by the party liable. 

The question for the opinion of the Court was, whether the 
defendant was liable to repay to the plaintiff the sum paid by him 
for making the said connection. 

Prentice, Q.C. (with him Michael), for the plaintiff. The question 



*c 



(1) By 29 & 80 Vict c. 90, b. 10, 
If a dwelliDghouse y^ithin the dis- 
trict of a sewer authority is without 
a drain, or without such drain as is 
sufficient for effectual drainage, the 
sewer authority may by notice require 
the owner of such house, within a 
reasonable time specified, to make a 
sufficient drain, emptying into any 
sewer which the sewer authority is 
entitled to use, and with which tho 
owner is entitled to make a connection, 
80 that such sewer be not more than 
100 feet from the site of the house of 
such ovmer. . . • • And if the person 
on whom such notice is served fails to 
comply with the same, the sewer 
authority may itself, at the expiration 
of the time specified in the notice, do 
the work required, and the expenses 
incurred by it in so doing may be re- 
covered from such owner in a summary 
manner." 



By the operation of 31 & 32 Yict. 
c. 115, s. 11 ; 29 & 30 Vict. c. 90, s. 14 ; 
and 18 & 19 Vict. c. 121, s. 3, " the word 
* owner ' includes any person receiving 
the rents of the property in respect of 
which that word is used from the occu- 
pier of such property," 

It was among the points in the pre- 
sent case that the plaintiff's bouse was 
not within 100 feet of the sever (which 
turned on the question, what was the 
proper mode of measurement?), and 
that the owner could not therefore 
have been compelled to make a com- 
munication with it ; and further, that 
the owner had not, in fact, been re- 
quired to do so ; nor was it stated as a 
fact that the existing drain was insuf- 
ficient ; but the decision of the Court 
on the construction of the lease made 
it unnecessary to aigue these points. 
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is, supposing the defendant had done that which it was his duty as I87i 
owner to do under 29 & 30 Vict. c. 90, s. 10, could he have re- Cbossb 
covered the cost from the plaintiff under the covenant in the lease? £^;^ 
If not, then the plaintiff, having done the work under an arrange- 
ment by which the expense was to be borne by the party liable, can 
recover the amount from the defendant. Tidswell v. Whitworth (1) 
is a distinct authority to shew that the defendant could not have 
recovered, whether he had done the work himself, or paid an assess- 
ment made on him by the local board, as having done it on his 
default. The duty of making the drain was one imposed on the 
defendant, as in the case cited the duty was imposed on the plain- 
tiff; but it is impossible to say that that duty was a '^tax, rate, 
assessment, or outgoing " imposed " on the premises, or on the 
tenant or landlord in respect thereof." 

Herschelly Q.G. (with him HoU). The distinction between an 
outgoing imposed on the defendant and an outgoing rendered 
necessary by a duty imposed on him, is a distinction without 
a difference. The case of Tidswell v. WhUworth (1) is distinguish- 
able on the ground that the words there only included '* taxes, 
charges, &c., taxed, assessed, or imposed upon or in respect of the 
premises thereby demised, or any part thereof ;" here the words 
are added "or upon the landlord or tenant in respect thereof;" 
and the word " outgoings," the most extensive word possible, is 
also added to the words " taxes, rates, and assessments." It is im- 
possible to deny that the cost of making the drain, if incurred by 
the defendant under 29 & 30 Vict. c. 90, s. 10, would have been 
an outgoing imposed on him as landlord, and therefore within the 
covenant. The case falls within Sweet v. Seager (2), and Tkomjh 
son V. Lapworth (3), the latter of which cases was latei? than 2V<is- 
well V. WhUworth (1), and was decided in effect upon words similar 
to those which occur here, 

Prentice, Q.C., in reply. In Thompson v. Lapworth (4) the case 
was expressly distinguished from Tidswell v. Whitworth (1), on the 
ground that the charge was not one imposed on the landlord by 
reason of his default in performing his statutory duty ; and in the 

(1) Law Rep. 2 C. P. 326. 

(2) 2 C. B. (N.S.) 119. (4) Law Rep. 3 C. P. 149, at pp. 

(3) Law Rep. 3 C. P. 149. 152, 154, 161. 
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1874 circumstance^ that the charge, or outgoing would have only arisen 
Cbobsb fro°^ ^^® defendant's default, the present case and TidsweU v. 
Whitworth (1) agree. 



Baw. 



Bbamwell, B. I am of opinion that our judgment must be 
for the defendant. I go a long way with the argument which my 
Brother Willes described in Thompson v. Lapworth (2) as a cap- 
tivating one, that the landlord would be liable for what may be 
called capital expenditure, but not for expenditure which should 
be charged against revenue. 

But, in many of these cases, one cannot help seeing that the 
intention is that the landlord shall be liable for neither ; and I can 
hardly conceive stronger woi:d8 for effecting that purpose than those 
which are used here. The plaintiff has covenanted to ** bear, pay, 
and discharge " all " outgoings whatsoever, which at any time or 
times during the said demise shall be taxed, rated, charged, as- 
sessed, or imposed upon the said demised premises, or any part 
thereof, or upon the landlord or tenant in respect thereof." Now 
how has this obligation arisen ? A drain was to be made from the 
plaintiff's house into the sewer of the local board by the landlord, 
or, if he failed to do it, by the local board. In fSact, it was made 
by neither, but by the plaintiff; but under the arrangement be- 
tween the parties, we must consider what was the duty of the 
defendant in respect of it. It is said that it was the duty of the 
defendant to make the drain, and that if he had done so, the ex- 
pense would not have been an outgoing, '* taxed, rated, charged, 
assessed, or imposed " upon or in respect of the premises. Now 
the point so stated seems to be scarcely arguable ; for the argu- 
ment in substance is, that if the local board had a right to make 
the drain in the first instance, and charge the expense on the 
defendant, it would be an outgoing imposed on the landlord in 
respect of the premises ; but if they had a right to compel the de- 
fendant to do it, and he did it, it would not be an outgoing imposed 
on him in respect of the premises. This seems preposterous. It 
would certainly be something which had gone out, an expense 
which he had been at in respect of the premises, and it would have 
been an expense imposed upon him ; and the plaintiff would there- 

(1) Law Bep. 2 C. P. 326. (2) Law Bep. 3 C. P. at p. 158. 
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fore have been bound to indemnify him against it. I cannot see 1874 
any distinction between this case and Thompson v. Lapworth (1), CBoess 
except that there it was not the duty of the landlord but of the j^^V. 
local authority to do the work, and the landlord was to pay what 
was assessed ; a distinction which is utterly unsubstantial. That 
case then is in point ; and I think it was properly distinguish^ 
from TidsweU y. Whittvorth (2), which, as I understand it, was, I 
thinks rightly decided. The defendant, therefore, is on this ground 
entitled to judgment, and we need not consider the other grounds 
on which the defendant contends that the plaintiff is unable to 
recover. 

Pollock, B. I am of the same opinion. In the absence of 
authority, I should have thought that a charge paid in consequence 
of the making of a sewer, whether by or on the requirement of the 
local authority, was an outgoing charged on the demised premises, 
or on the landlord or tenant in respect thereof. It is not strictly 
charged on the premises, but it is charged in respect of them. 
And it is certain that the general scope and intention of the cove- 
nant and the reservation was, that the landlord should get the rent 
dear of all charges whatsoever. This conclusion is supported by 
Siaeet v. Seager (3), and Thompson v. Lapworth, (1) The only case 
which might at first sight seem to raise a doubt is Tidswett v. 
WhUworth (2) ; but the words there were much more limited, and, 
without questioning that decision, I think it need not prevent us 
from coming to a conclusion in favour of the defendant. 

Judgment for the defendant. 

Attorney for plaintiff : E, W. Crosse. 
Attorneys for defendant : Underwood dt Colman. 

(1) Law Rep. 3 C. P. 149. (2) Law Bep. 2 C. P. 326. ; 

(3) 2 C. B. (N.S.) 119. 
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1874 jqEVILL V. BRIDGER. 

* Burial Fees — Selection of Site — Opening Vault — Kon-parishtoners — Coniruct, 

A vicar of a parish, "being freeholder of the church and chnrchyard, may make 
a, special contract for the pa3rmeQt of a fee, other than the ciistomary boiial fee 
(if any), for the hurial of a non-parishioner in a particular vault in the parish 
church. 
Ex parte Slachmore (1 B. & Ad. 122) followed. 

Appeal from the Berkshire County C!ourt* 

The plaintiff is the Vicar of Wraysbury, Bucks, and originally 
sued the defendant, the executor of one Eh'zabeth Davies, for 
what were described in his particulars as " fees in connection with 
the burial of the late Mrs. Davies." At the hearing it was ob- 
jected by the defendant that the Court had no jurisdiction, on the 
ground that the fees were recoverable, if at all, only in the Eccle- 
siastical Court. Thereupon the plaintiff's counsel stated that he 
proposed to rely upon a special contract by the defendant to pay 
the moneys sued for, and the particulars were by leave amended 
thus : " for that it was agreed between the plaintiff and the de- 
fendant that in consideration that the plaintiff (then being Yicar 
of Wraysbury) would give his consent, licence, and permission to 
the defendant to bury the body of Mrs. Elizabeth Davies in the 
parish church of Wraysbury, and would do and cause to be done 
in the said church all things necessary and incidental to the said 
burial in and about the opening of a vault, and otherwise, the 
defendant promised the plaintiff to pay him a certain sum of 
money, to wit twenty guineas ; and the plaintiff says that he gave 
his consent, &c., and the body was buried accordingly, and all 
things were done, &c., yet the defendant has not paid the said sum 
of twenty guineas." The defendant objected to this amendment 

It was proved that in 1852 Henry Davies, husband of the 
deceased, was buried in a brick grave in the aisle of Wraysbury 
church, belonging to the family of Mrs. Davies. He was not a 
parishioner, and his friends paid the yicar 21Z., such sum being 
the amount charged in Wraysbury for the burial of non-parish- 
ioners. On the 24th of January, 1868, Mrs. Davies died. She 
was not a parishioner at the time of her death. By her will 



Bbidgeb* 
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ahe left directions that she was to be buried in Wraysbury churcli 1874 
near her husband. The defendant accordingly authorized an ^etua. 
undertaker to make the necessary arrangements and do all that 
was requisite for that purpose. The undertaker communicated 
with the authorities on the spot^ and applied for permission to 
open the vault, and to bury Mrs. Davies thera On being in- 
formed the fees would be high^ he stated that he had conducted 
Mr. Davies' funeral in 1852, and had paid the charges made in 
ieq)ect thereof The necessary consent was then given, the brick 
grave was opened, and Mrs. Davies interred therein. The de- 
fendant was present at the funeral. 

The parish clerk, who had lived in the parish fifty years, and 
succeeded his father in ofSce in 1845, produce4 an old book from 
the iron chest in the parish church, containing, among other 
things, in the handwriting of the deceased vicar, a scale of fees. 
These he stated to have been in force as long as he could re- 
member. According to this scale the charge for opening a vault 
in the church for the burial of a non-parishioner wad twenty 
guineas. 

Soon after the funeral this sum was demanded of the under- 
taker, and a cheque promised. The defendant, however, upon the 
matter being brought to his notice, denmrred to the charge as 
excessive, and declined to pay it. 

' The learned judge found that the sum claimed was a reasonable 
one and was that customarily charged by and paid to the vicars of 
Wraysbury for their consent to the burial of non-parishioners 
within the parish church, and for leave to open the soil for that 
purpose, and that the defendant had by his authorized agent 
agreed to pay such reasonable amount as should be required, and 
gave judgment for the plaintiff for 21?. From this judgment the 
defendant appealed. 

The questions were, first, whether the judge had power to amend 
the particulars ; and, secondly, whether the Court had jurisdiction 
to entertain the plaintiff's demand as set forth in the amended 
particulars ; and, thirdly, whether the verdict could be supported 
with or without the amendment. 

I Bayford, for the appellant. First, this amendment ought not 
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1874 to have been made, as without it there was so cause of action 
Nbvill of any kind. [The Court intimated that they thought the amend- 
Bbidobb. ™6^t a proper one.] Secondly, the plaintiff is not entitled to 
recover on the original particulars. They treat the claim as 
one for burial fees. But these can only be recovered in the 
Ecclesiastical Court : Spry v. OaUop. (1) Moreover, they must 
have existed from time immemorial, for, unless by custom, they 
are not demandable : Andrews v. Caivthome. (2) Here there was 
no evidence of any customary payment. The amount is un- 
reasonable considering it as a customary fee : Bryant v. Foot (3) 
Lastly, he cannot recover on the amended particulars. Such a 
contract as that alleged is void as against public policy. The 
vicar is freeholder of the church and churchyard, but he cannot 
make a profit by charging exorbitant fees for selection of site. It 
is true he may not be bound to bury a non-parishiomer, nor to 
bury in any particular spot in the church or churchyard, but if he 
consents to do so he ought not to be permitted to make a charge 
over and above the ordinary burial fee, if any. The only guide 
for the exercise of his discretion is the fitness of the person to be 
buried : Gibson, Codex, 2nd ed. p. 453 ; Bieh v. BushneU. (4) 

H. JD. Greene, contra. The plaintiff rests his case on the parti- 
culars as amended. The clergyman has the right to select the place 
where a body is to be buried : Fryer v. Johnson (5), and a valid 
contract may be made with him to pay any sum which he may 
think fit to charge. Ex parte Blackmore (6) is decisiva There 
a rector declined to bury in a particular vault unless a fee fixed 
by himself were paid, and the Court refused a mandamus to 
compel him ; and Littledale, J., says (at p. 124) : '* If a rector is 
asked to do that which by law he is not bound to do, he may 
refuse, except upon certain conditions :" see also Palmer v. Bishop 
of Exeter (7) ; Maidman v. Malpas (8) ; Andrews v. Cawthorne. (9) 
Again, as Mrs. Davies was a non-parishioner, the plaintiff might 
have declined to permit her to be buried in the church or church- 

(1) 16 M. & W. 716 ; 16 L. J. (Ex.) 218. (6) 2 Wila. 28. 

(2) WiUes, 536. (6) 1 B. & Ad. 122. 

(3) Law Rep. 2 Q. B. 161 ; Law Rep. (7) 1 Str. 676. 

3 Q. B. 497. (8) 1 Hagg. Consist 208. 

(4) 4 Hagg. Eccl. 164. (9) WiUes, 538, n. 
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yard altogether. There is nothing against public policy in a 1874 
contract for an extra fee in such a case. K it were not levied nbvux 
the churchyard might soon be overcrowded. BrnDOKR 

Bayfordy in reply. Ex parte Blaekmore (1) only decides that no ^ 

mandamus would be granted, and the point now made was not 
argued. On public grounds, perhaps, as in the case of danger or 
inconvenience from overcrowding, a fee might be imposed. But no 
such suggestion was made in the present case. 

Bramwell, B. Three questions were raised in this case, which 
has been very well argued on both sides. The first was, as to 
whether the county court judge was right in directing the par- 
ticidars to be amended, and we are of opinion that he was. The 
particulars in their amended form are no more than an expansion 
of the original statement of the plaintiff's claim. Secondly, the 
judge found as a matter of fact that the defendant had agreed to 
pay a reasonable fee, and that 21L was a reasonable fee. Even if 
his conclusion were wrong, we should not interfere with it unless 
it were shewn that there was no evidence to justify it. But we 
think that he was right upon this point also. Thirdly, the ques- 
tion was raised whether such a bargain as was made here was 
capable of being enforced, and it was contended that, although 
the plaintiff is the freeholder of the church and churchyard, and 
consequently with him rests the power of refusing to allow any 
interference with the soil, yet that he is to exercise that power 
solely with regard to the fitness of the person whom it is proposed 
to bury, and must not make the payment of money a condition of 
his assent. It was said that this fee was in truth a burial-fee, and 
not due therefore except by immemorial custom, and that an ex- 
press contract to pay such a fee was void. Some of the authorities 
certainly countenance this view, and especially the passage cited 
by Mr. Bayford from Gibson's Codex (2nd ed. p. 453). But the 
current of authorities is the other way. Thus we have the autho- 
rity of Sir William Scott in Maidman v. Malpas (2), the case of 
Fainter v. Biahojp of Exeter (3), the opinion of Abney, J,, in Ah- 
drews v. Cawthome (4), and that of lattledale, J., in Ex parte Black- 

(1) 1 B. & Ad. ] 22. (3) 1 Str. 576. 

(2) 1 Hagg. Consist. 208. (4) Willes, 638, n. 
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1874 more (1), and the text writers upon the subject treat these cases as 

NBviiiL decisive. 

Bbtogib. -"-^ ^^y ^ ^^^^ VL^jx some occasion these authorities may be 
successfully questioned. But, in the present case, there is no 
appeal from our decision, and we should not^ even assuming we 
disapproved of them — which I am far from saying that we do- 
be justified in xunning counter to them. Our judgment will there- 
fore be for the plaintiff. 

PiGOTT, B., concurred. 

Attorney for plaintiff: Charles Thomas Phillips. 
Attorneys for defendant : Bridger db Collins. 



June 9. THE WESTERN COUNTIES MANURE COMPANY v. THE LAWES 
■ CHEMICAL MANURE COMPANY. 

Defamation — Disparaging Statement about Goods — False and malicious 

Fuhlication, 

The defendants falsely and without lawful occasion, published a statement 
disparaging the quality of the plaintiffs' goods, and special damage resulted from 
the publication : — 

JSeldf actionable. 

Toung v. Macrae (3 B. & S. 264 ; 32 L. J. (Q.B.) 6) distinguished. 

Declaration, that at the time of the committing, &c., the 
plaintiffs carried on business as manufacturers and sellers of arti- 
ficial manures, and had upon sale certain artificial manures, and 
the defendants also carried on business as manufacturers and 
sellers of artificial manures, and had on sale certain artificial 
manures ; that the defendants well knowing that the plaintiffs were 
carrying on the aforesaid business and selling the said artificial 
manures, and contriving and intending to injure the plaintiffs in 
their business, falsely and maliciously printed and published, and 
caused to be printed and published of and concerning the plain- 
tiff, and of and concerning them as such manufacturers and sellers 
of artificial manures, the words following :— 

" Chemical Laboratory, University of Glasgow, January 29, 

(1) 1 B. & Ad. 122. 
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1873. Dear Sir, — I inclose herewith analyses of your four samples 
of manure, which differ much in quality. They are all] mixtures, 
and do not consist of bones and aoid alone. No. 2 (meaning 
thereby the defendants' artificial manures) ifl much the best, and 
seems to contain some kind of phosphatic guano. No. 4 (meaning 
thereby the plaintiffs' said artificial manures) appears to contain a 
congiderable quantity of coprolites, and is altogether an article of 
low quality, and ought to be the cheapest of the four. The other 
two are fair articles and may be usefully employed. It is not for 
me to put an exact value upon the sampfes, as the prices charged 
for manures in different parts of the country differ to an extraor- 
dinary extent. I know places where No. 2 (meaning the defend- 
ants' said artificial manures), would be sold at about 8Z. per ton, 
others, where 71 would be its price. I may state, however, the 
relative values thus : Suppose the price charged for No. 2 (mean- 
ing the defendants' said artificial manures) to be 81. per ton ; then 
No. 1 should be worth 71. ; No. 3, 51. lOt. ; and No. 4 (meaning the 
plaintiffs' said artificial manures), 51. Of course these must be 
taken as approximation only, and may be modified by the nature 
of the bargain ; but they should be in these proportions." 

[Then foUowed cm analysis in detail, purporting to shew the 
proportion of phosphates and ammonia in the plaintiffs' and de- 
fendants' artificial manures respectively.] 

Meaning thereby, that the said artificial manures so manufac- 
tured, sold, and traded in by the plaintiffs were artificial manures 
of an inferior quality to the said artificial manures, and especially 
were of an inferior quality to the said artificial manures of the 
defendants. Whereas, in truth and in fact, the said artificial 
manures so manufactured, sold, and traded in by the plaintiffs 
were not of an inferior quality, and especially were not inferior in 
quality to the said artificial manures of the defendants. And by 
reason of the premises [here followed an allegation of special 
damage.] 

Demurrer and joinder. 
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June 4. Arthur Charha, in support of the ' declaration. The 
malicious publication of a falsehood depreciating the plaintiff's 
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goods and causing him pecuniary damage, is actionable : Harman 
Y. Ddany. (1) In Evans y. Harlow (2), it was held that special 
damage must be alleged, but it seems to have been assumed there 
that an action would lie for untrue and disparaging statements 
about the goods of a tradesman where special damage has been 
suffered. It must be conceded that these words are not libellous 
in the ordinary sense ; but the case is similar to an action for 
" slander of title/' which, as is pointed out by Tindal, C. J., in 
Malachy y. Soper (3), is not ** an action for words spoken or for a 
libel written and published, but an action on the case for special 
damage sustained by reason of the speaking or publication of the 
slander of the plaintiff's tide." Younff y. Macrae (4), may be 
relied on by the defendants. But there all that was decided was 
that an action will not be maintainable against a man who is only 
alleged to have made untrue statements about the quality of his 
own goods. Here there is a distinct statement that the plaintiffs* 
manures are " altogether of a low quality." 

Bowen, contra. The declaration does not allege that the de- 
fendants knew that the statements were false and amounts to no 
more than a puff by one tradesman of his own goods. Young t. 
Macrae (4) is in point, for the ratio decidendi was that the mere 
comparison by the defendant of his own goods with the plaintifi^s 
to the plaintiff's disadvantage is not actionable: Burnett v. 
WeUs. (5) The cases of ** slander of title " are not analogous to 
the present case, for in them the plaintiff's proprietary rights are 
affected. There is no authority which goes so far as to justify the 
proposition now contended for. In all the cases either the words 
used amount to a personal imputation on the plaintiff personally 
or as a tradesman, or else they affect his property. Thus Edrman 
y. Belany (1), was a slander of the plaintiff personally in the way 
of his trade. 

[Pollock, B. This declaration alleges that the statement was 
made falsely and maliciously, and contriving to injure the 
plaintiffs.] 



(1) 2 Str. 898. 

(2) 5 Q. B. 624. 



(3) 3 Bing. N. C. at p. 383. 

(4) 3 B. & a 264 ; 32 L. J. (QJ}.) 6. 
(5) 12 Mod. 420. 
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The mere telling of a falsehood, even though it be told mali- 
ciously, does not give a cause of action: Miller r. David. (1) 

Cur. adv. vult 

June 9. Bbamwell, B. In this case our judgment must be 
for the plaintiffs. The case may be shortly stated thus. The 
plaintiffs trade in a certain article of manure, and it is alleged 
that the defendants falsely and maliciously published of and 
concerning that manure, and of and concerning the plaintiffs' 
trade and manufacture, a certain statement which contains in it 
this, — ^that it was an article of low quality and ought to be the 
cheapest of four, of which this is one, the others being mentioned. 
So far an action would not be maintainable, because it is not libel- 
ling an article to say that it is an article of low quality and ought 
to be cheaper than others. That part is not specifically stated to 
be untrue, but having been published as it is said of and concern- 
ing the plaintiffs' manufactures and trade, the declaration goes on 
and says, '* meaning thereby that the artificial manures so manufac- 
tured and traded in by the plaintiffs were artificial manures of 
inferior quality to other artificial manures, and that they especially 
were of inferior quality to the artificial manures of the defend- 
ants." I think if it stopped there it would not be the subject- 
matter of an action, even with special damage resulting from it, 
because I do not see that it is injurious to an article to say that it 
is of inferior quality. It may attract certain customers, and it is 
a very good thing that people can be found who will seU things of 
an inferior quality in order that they may not be wasted. But 
what makes the action maintainable is the allegation that follows : 
'* Whereas, in truth and in fact, the said artificial manures so 
manufactured and traded in by the plaintiffs were not of inferior 
quality, and were not inferior in quality to the said articles of 
manure of the defendants ;" and by reason of the premises, certain 
personEf, who, if they had not been told that which was untrue, 
would have continued to deal with the plaintiffs, are alleged to have 
ceased to deal with them. So that it appears there was a statement 
published by the defendants of the plainti£Es' manufacture, which 
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is oomparatiyely disparaging of that manufiEkctarey which is untrue 
so far as it disparages it^ and which has been productiye of special 
damage to the plaintiffs ; and it is stated that that publication was 
made falsely and '' maliciously/' which possibly may mean nothing 
more than that it was made fedsely, and without reasonable cause, 
calling for a statement by the defendants on the subject. But if 
actual malice is necessary — ^which I do not think is the case — ^the 
allegation is sufficient. It seems to me, however, that where a 
plaintiff says, '' You have without lawful cause made a false state- 
ment about my goods to their comparative disparagement, which 
false statement has caused me to lose customers," an action is 
maintainable. 

I do not go through the cases, but undoubtedly there is nothing 
in any of them inconsistent with the judgment we now pronounce. 
The only case that I will refer to is Young v. Macrcbe. (1) When 
examined that case will be found to differ materially from this 
one. The disparaging statement there was not expressly said to 
be untrue; it was only said generally that the libel was untrue, 
which it might be if only so much of it was untrue as contained 
praise of the defendants' own goods. On the general principle, 
therefore, that an untrue statement disparaging a man's goods, 
published without lawful occasion, and causing him special damage, 
is actionable, we give our judgment for the plaintiffs. 



Pollock, B. I agree that our judgment in this case should be 
in favour of the plainti£b. This case, no doubt^ involves first prin- 
ciples. On the one hand, the law is strongly against the inven- 
tion or creation of any rights of action, but» on the other hand, 
where a wrong has actually been suffered by one person in conse- 
quence of the conduct of another, one is anxious to uphold as £bu: 
as possible the maxim '^ ubi jus ibi remedium." It seems to me 
the present case comes within that rule. Now, in the first place, 
this is not an action of libel. I think it is entirely distinguish- 
able from that class of cases. It is alleged in the declaration that 
the matter complained of here was written. I think that makes 
no distinction. I will not say more upon that than that the differ- 
ence between a written or verbal statement of the kind now oom- 

(1) 3 B. ft S. 264. 
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plained of and an ordinary defamatory statement is very clearly 
pointed out by Tindal, OJ., in his judgment in MaJachy y. 
JSoper. (1) This action is, I think, in the nature of an action of 
slander of title, and comes within the general rule laid down as 
to such actions in Comyns' Digest, where it is said that an action 
lies when special damage is shewn. (Com. Dig. tit. Action on 
case for Defamation, iQ- 11.) 

The only question, therefore, that seems to arise is, what is the 
fSur intention of the words ? It is alleged that the defendants 
were contriving and intending to injure the plaintifis in their 
business, and that they falsely and maliciously printed and pub- 
lished the words in question. Now I do not attach any special 
meaning to the word ^ maliciously," except so far as it must be 
taken with the words '* contriving and intending to injure the 
plaintifis." I think that deprives the defendants of what I may 
call any legal occasion or opportunity on which they might use 
words of this kind. Therefore we have it stated that without 
legal occasion, without any necessity, the defendants have used 
language of and concerning the plaintifiGei' goods which not only 
are false, but are such as to injure the plaintiffs in their business, 
and special damage is alleged. When all these things concur it 
seems to me a good cause of action is disclosed. With reference 
to the cases that have been cited, Mdlaehy v. Soper (2), Evans v. 
HarUw (3), and Tounff v. Macrae (4), I would only observe that, 
in the two first-mentioned cases, there is no allegation of special 
damage, whilst the last is distinguishable on the grounds men- 
tioned by my Brother BramwelL Moreover, there the Chief 
Justice in his judgment (5) supposes a case very like the present 
one, and states that, in his opinion, an action would lie in such 
circumstances. 

Judgment far the plaintiffs. 

Attorneys for plainti& : Harris, far KeUy, Plymauth. 
Attorneys for defendants : Bower dk Cotton. 
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lS7i [Df THE EXOHEQUEB CHAMBER.] 

June 20. RICHE v. THE ASHBURY RAILWAY CARRIAGE AND IRON COM- 
PANY, LIMITED. 

Company — Corporation — Memorandum of Association — Contracts ultra vires'^ 
Batifieation—C<mpanie8 Act, 1862 (25 <fc 26 Vict. c. 89), w. 8, 9, 10, 12. 

The defendants were incorporated as a limited company under the Companies 
Act, 1862, the objects of the company, as stated in the memorandum of associa- 
tion, being, " To make, sell, or lend on hire, railway carriages and waggons, and 
all kinds of railway plant, fittings, machinery, and rolling stock ; to carry on the 
business of mechanical engineers and general contractors ; to purchase, lease^ work, 
and sell mines, minerals, land and buildings ; to purchase and sell as merchants 
timber, coal, metal, and other materials, and to buy and sell any such materials 
on commission as agents.** And by art. 4 of their articles of association, ** An 
extension of the company's business beyond or for other than the objects or 
purposes expressed or implied in the memorandum of association, shall take place 
only in pursuance of a special resolution." 

The defendants' directors in January, 1865, entered into contracts on behalf ef 
the company, by which the company became purchasers of a concession, granted 
by the Belgian government for the construction of a railway in Belgium, and 
contracted with the plaintiff that, through the medium of a soci^te anonyme which 
the company were to form in Belgium, he should be employed to construct the 
line, and that they would pay certain sums of money into the treasury of the 
socidtd anonyme for the purpose of payments being made to him thereout fa the 
construction of the railway. These contracts were after%vards modified in certain 
particulars by agreements entered into in October, 1865, by the directors on behalf 
of the company. 

In October, 1865, the plaintiff entered on the construction of the line; the 
soci^t^ anonyme was formed, and for some time payments were made by the com- 
pany into the treasury of the soci^td in pursuance of their contract with the 
plaintiff. 

In October, 1865, the directors, being advised that these contracts were ultm 
vires, projected a company to take them over. 

At a general meeting of the company held in November, 1865, a balance sheet 
was presented showing advances on account of the Belgian contracts; objections 
were raised to this item, but an assurance having been given by the chairman that 
it would not appear again, but would be taken over by the proposed company, a 
resolution approving and adopting the accounts was passed. 

On the 20^ December, 1866, an extraordinary general meeting of the company 
was held, and a committee was appointed to inquire into the company's affairs. 
The committee reported to an extraordinary meeting, held on the Ist of May, 
1867, that the Belgian contracts were ultra vires, that they did not bind the com- 
pany, and that the directors were liable to replace the moneys expended, bat 
recommended an amicable settlement. A committee was appointed in pursuance 
of this reconmiendation, and, at an annual meeting held on the 14 th of May, 1867 
(the circular convening which mentioned as part of the business of the meeting 
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die consideration and adoption of any report to be made by the committee^ and 1974 

when the advances on the Belgian contracts again appeared in the balance sheet}^ — 

41 resolution was passed, adopting a recommendation of the committee to the ^iche 
effect that certain persons (directors of the company) should "purchase" from AsHBmtY 
the company the Belgian contracts^ the company undertaking to take any legal Hailway 
proceedings necessary to enforce the contracts, at the expense and on the in- ^^"^'^®* ^0. 
<lenmity of the purchasers, and reserving their right to maintain that the contracts 
were ultra vires and not binding on the company ; and subject to this resolution 
the balance sheet was approved. 

At another annual meeting, held on the 24th of December, 1867, a formal 
<;antract carrying out the resolution of the 14th of May (and which was referred 
to in the circular convening the meeting) wa3 sanctioned, and the seal of the 
•company affixed, and the entry of ** advances ** in the balance sheet was altered to 
'''^vances to be refunded in accordance with a resolution passed at a meeting of 
shareholders on the 14th of May, 1867." 

In May, 1866, the company repudiated the contracts as being ultra vires. 

In an action brought by the plaintiff to recover damages against the company 
€or not continuing to make payments in pursuance of the contracts of January and 
October, 1865 :— 

Sdd (in the Court of Exchequer), first, that the contracts were ultra vires. 

Secondly (by Martin and Ghannell, BB. ; Bramwell, B., dissenting), that they 
iiad been ratified by the shareholders. 

Error being brought : — 

Hetd^ that the contracts were ultra vires. 

By Blackburn, Brett, and Grove, J J., first, that the contracts, though beyond 
the scope of the memorandum of association, were capable of ratification by the 
individual shareholders, and, secondly, that they had been so ratified. 

By Keating, Arohibald, and Quain, JJ., first, that the contracts, being beyond 
the scope of the meniorandum of association, were incapable of ratification ; 
secondly, that there was no evidence that they had been in fact ratified by all 
the shareholders. 

Special Case, stated by an arbitrator, in an action brought 
under the following circamstances : — 

The plaintiff (with his brother, since deceased) had previonsly 
to 1865 entered into a contract with Messrs. Gillon & Baertsoen, 
of Selgiam, for the construction of a line from Antwerp to Tonmai, 
£or which the latter held a concession from the Belgian goyem- 
ment. 

On the SOtb of January, 1865, certain contracts were entered into 
between Hr. James Ashbury, assistant managing director of the 
•defendant company, and assuming to act as their agent, Messrs. 
Oillon & Baertsoen, the plaintifiTs firm, and a sod^t^ anonyme 
^wbich was to be constituted in Belgium), by which the defen- 
slants became the purchasers of the concession, which was to be 
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1874 carried out throngh the medium of the soci^t^ anonyme, the 

-g^jgga society contracting with the plaintiffs firm for the construction of 

AnraiTST *^® ^°® ^^ them, and the defendants undertaking to pay into the 

Bailwat treasury of the soci^te certain sums for the purpose of providing 

Oabbiage Co. ^^^ pi^^^j^^g g^^ ^^^i cash to carry out the contract. 

On the 14th of October, 1865, certain further contracts were 
made between the same parties, introducing certain modifications 
into the contracts of the 30th of January. 

The plaintiff proceeded to construct the line, and for a time 
payments were made in pursuance of this arrangement ; but in 
Hay, 1866, the defendants repudiated all further performance of 
the contracts, on the ground that they were ultra vires. 

The plaintiff maintained that the contracts were not ultra yires, 
and also that they had been ratified by the shareholders, and 
he brought the present action. 

The whole of the material facts relating to the history of the 
negotiations and transactions between the plaintiff and the defen- 
dants, the substance of the contracts, and the facts relating to the 
alleged ratification by the shareholders, are fully stated in the 
judgment of Archibald, J., at pp. 272-284. 

The Court was to have power to draw inferences of fact. 

The question for the opinion of the Court was, whether the 
plaintiff was entitled to recover from the defendants any damages 
in respect of the above matters. 

If the Court should be of opinion in the affirmative, then the 
yerdict was to be entered for the plaintiff for such sum as should 
be assessed by the arbitrator, subject to the directions which the 
Court should give as to the principles on which such damages were 
to be assessed, with costs of suit 

If the Court should be of a contrary opinion, then a judgment 
of non pros, was to be entered for the defendants with costs of 
defence. 

The case was argued on the 3rd and 5th of June, 1872, by 
Benjamin (with him PoUoeJc, Q.C,t Gifard, Q.C., and W. O. 
Harrison) f for the plaintiff; and by Sir J. B, Kar slake, Q,C. 
(with him Watkin WiUiame and Cohen), for the defendant& 

Cwr. adv. wiL 
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Nov. 25, 1872. The following judgments were delivered : — 1874 

Channell, B. The question which we have to decide is, ^°™ 
whether the incorporated partnership, sued under the name of Abrbubt 
the Ashbury Eailway Carriage and Iron Company, Limited, is Oabbiaob Co. 
bound by a contract entered into in its name with the plaintiff. 

The question is one to be determined, in my opinion, by the 
application to the case of the appropriate principles of the law of 
agency. 

In some of the earlier cases quoted in the argument, in which 
questions were discussed relating to contracts ultra vires of the 
companies making them, the question was treated as one of 
illegality. Whatever may be the case with regard to companies 
which have been specially incorporated by Parliament for a special 
purpose, and which use the powers so obtained for other purposes, 
it seems clearly settled by the more recent authorities that in the 
case of companies such as that in the present case, the persons 
constituting the company, that is to say, the shareholders, may 
bind themselves in their corporate capacity by their individual 
consent to contracts not authorized by the memorandum of asso- 
ciation, or other like instrument, by which the constitution of the 
company is defined. The objection to such a contract is not that 
it is illegal, and therefore unenforceable, but simply that it is un- 
authorized by the body whom it purports to bind. If, therefore, 
the shareholders of a company knowingly hold out their directors 
as authorized to make, on their behalf, particular contracts, the 
company will be bound by those contracts, notwithstanding that 
they are not within the powers expressly conferred on the directors 
for binding the company. Persons dealing with such companies 
and their directors are, however, in this respect, in a different 
position from persons dealing with ordinary trading partnerships, 
that they are taken to know that the directors' powers are likely 
to be limited, and they are bound to read the deed of settlement 
or articles of association limiting the directors' authority. They 
are not, however, bound to do more : see Bot/ai British Bank v. 
Turquathd (1), Totterdell v. Fareham Brick Co. (2), and other 
cases; and where an act may be brought within the powers 

(1) 6 E. & B. 327 ; 25 L. J. (Q. B.) 317. (2) Law Rep. 1 0. P. 674. 
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1874 of the directors hj the compliance with certain formalities, they 

-RicEK ^^^ entitled to assume that all such formalities hare been com- 

j^J^ ^ plied with, and are not bound to inquire into the fact. There is 

Railway one other point to be noticed, which I quite agree it is important 

' should not be lost sight o^ viz. that the shareholders are entitled 

to assume (unless they are informed to the contrary) that their 

directors are managing the company in accordance with their 

powers. 

Now, to apply these principles to the case before us. The first 
question that arises is, whether the contract sued on was one 
within the actual authority of the directors, that is to say, wheth^ 
it related to business authorized by the memorandum of associa* 
tion. Now, as to this, I am forced to come to the conclusion that 
it did not. The only words within which it can come are ** the 
business of mechanical engineers and general contractors." In 
this expression I think the word ** contractor " must be taken to 
have its popular sense of a man who contracts for the execution 
of engineering works or the like ; and if I could see, looking at 
the whole of the contracts entered into by the directors of this 
company in reference to the Belgian railway, that the main object 
of the scheme was to contract for the construction of the railway 
or for the supply of its rolling stock, and that what may be called 
the financii^ agreements were subsidiary and incidental to the 
attainment of this main object, then I might be inclined to think 
that the whole of the scheme might come within the business of 
" general contractors." It is clear, however, that the company 
were to have nothing to do with the construction of any works or 
the supply of any rolling stock. They were merely to enter into 
a financial speculation, the present plaintiff (or his then firm) 
occupying the position which would be popularly described as that 
of ^* contractor " to the line. Even if the negotiations which 
took place ineffectually with reference to the' defendants supplying 
the rolling stock had resulted in an arrangement for their doing so, 
it would rather seem that this contract would have been incidental 
to the main scheme of the financial speculation, rather than 
that the latter would have been incidental to the former. It is, I 
think, impossible to hold that the expression " general contractor " 
authorized any such contract whatever. I therefore arrive at the 



VOL. IX.] TRINITY TEBM, XXXVH TICT. 229 

condosion that the directors had no actual authority to bind the 1874 
company by the contract sued on at the time when they entered moBx 
iato it. It follows also, from the principles already referred to, Am^Y 
that the plaintiff ought to have known of this want of authority, Railway 
and that if he did not know, he was, at all events at the time of 
entering into the contract, in no better position than if he had 
known in fact 

It is, however, argued that the articles of association contem- 
plate the extension of the company's business by special reso- 
lution, and whether or not such a resolution had been passed was 
a matter into which the plaintiff was not bound to inquire, accord- 
ing to the doctrine of Boydl British Bank v. Turqtuind. (I) I 
am, however, unable to adopt this argument, at all events to the 
full extent to which it was pressed upon us. The provision in the 
articles is that an extension of the company's business beyond the 
objects already specified shall take place only by a special resolu- 
tion. A special resolution must be registered in the same place 
as the articles are registered. Therefore to a person searching at 
the registry, this provision rather amounts to notice that there 
has not been any extension of the company's business, than that 
there has been. 

I do not think, then, that the plaintiff, at the time when this 
contract was entered into with him, and when he was supposed to 
know what the registered documents relating to the company 
would tell him as to the limitation of the directors' authority, was 
entitled to say that, as between himself and the defendants, the 
contract was binding upon the defendants. It may, however, have 
become so subsequently, by what afterwards took place ; and in 
considering the effect of the subsequent conduct of the defendant 
company and sharebolders, it is, perhaps, of some importance to 
remember that the plaintiff must be taken to know that, accord- 
ing to the constitution of the company, means were provided for 
formally extending the business of the company so as to include 
the contract with him. 

I now come to the question whether the conduct of the share- 
holders constituting the defendant company has not made the con- 
tract binding upon the company. This question turns upon the 

(1) 6 E. & B. 327 ; 26 L. J. (Q. B.) 817. 
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1874 . amount of knowledge which the shareholders had of the matter. 
j^xcHE If t^® shareholders knew that the directors had entered into this 
AsBBUBY ^^^^^^^ o^ behalf of the company, and that the directors and the 
BxawAT plaintiff were continuing to act upon the contract as thoueh it 
were bmding upon the company, then it was, in my judgment, 
necessary for them to repudiate the contract at once if they meant 
to do so at all, and to communicate this repudiation to the plain- 
tiff. If they did not do so, but knowingly permitted their direc* 
tors, and the engineer appointed by them, to deal with the plaintijff 
as their authorized agents, they in effect held out the directors 
and the engineer as authorized by them, and have thereby made 
themselves liable. It may well be that a person who learns that 
a contract has been made on his behalf by an unauthorized agent 
with a third party is, as my Brother Bramwell says, not under any 
legal duty to inform the third party of the want of authority. 
But this can only be so where the unauthorized agent has ceased 
his unauthorized acting. If he continues to act as agent to the 
knowledge of the supposed principal, and without any repudiation 
by him, the principal must be taken, in my opinion, to have 
accredited, and held out the agent as authorized to represent 
him, and then the acts of the agent done in affirmance or part 
performance of the contract after such holding out must be taken 
to be the acts of the principal, so that he thereby becomes bound 
to the third party on the contract, as if he had himself acted on 
it. In such a case the party so becoming liable might not lose 
his right to complain of his agent having exceeded his actual 
authority. He would merely be bound to the third party by 
means of his having permitted the agent so to act with ostensible 
authority. 

Now let us see what took place in the present case. It seems 
that the directors, after entering into the contracts in question, 
were advised that the company was not bound by them, owing to 
their being ultra vires, but that the 26,0002. paid upon the con- 
tracts could not be recovered back. In this view of the case, a 
simple repudiation of the contracts would have involved a loss of 
26,0002. Doubtless for the purpose of avoiding this loss, a scheme 
was set on foot for transferring the contracts to a new company to 
be formed for the purpose. Prospectuses of this proposed company, 
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mth an accompanying ciicolar letter, were circulated by the direo- 1874 
tors amongst the shareholders of the defendant company. Then a biobb 
balance sheet was circulated showing adyances to haye been made ^ajg^BrB^ 
on account of these contracts. I quite agree that this balance ^^^^°*^^^ 
sheet contains nothing which necessarily disclosed to the share- 
holders that the advances had been made in respect of ultra vires 
oontractSy and if this balance sheet were the only evidence of 
knowledge on the part of the shareholders, it would be diflScult to 
say that knowledge could be inferred. 

As regards the shareholders who attended the meeting of the 
5th of December, 1865, however, it is not all. It seems that 
at that meeting the Belgian contracts were the subject of strong 
observations, and that the directors, being under the impression 
that the new Antwerp, &c.. Company would take over the con- 
tracts, led the meeting to believe that the item would not appear 
in the accounts again; that the meeting was satisfied with this 
explanation, and voted a dividend upon the assumption that the 
26,0002. was an available asset of its full nominal value. That 
dividend was afterwards received by all the shareholders. Now 
remembering that these statements come &om documents of 
the defendant company, and that no explanation has been offered 
by them as to their contents, it is difficult to avoid drawing the 
inference that what passed at that meeting was this: that ob- 
jection was taken to these contracts on the ground of thdr not 
being legitimately within the scope of the company's business; 
that this fact was therefore then communicated to all the share- 
holders present, even if they did not know it before ; that the 
scheme of forming a new company (of which the shareholders had 
already been advised by circular) for the very object of taking over 
these contracts, was also known ; and that the shareholders present 
sanctioned the course proposed by the directors, of endeavouring 
to get the new company to take the contracts, and in the mean- 
while of continuing to act upon them. Now it may well be, as 
suggested by the counsel who advised the committee of investiga- 
tion, that the course taken at this meeting would not have the 
effect of absolving the directors from liability for misappropriating 
the moneys of the company. I think, however, that so far as the 
shareholders present at that meeting are concerned, their sanction 
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1874 to the directors to transfer the contracts clearly amounts to aa 

BioBB adoption of them as between themselves and the plaintiff. Trans- 

AsmiuBT ^^^^ ^® contracts to others presupposes an election to take 

Bailwat them in the first instance themselves, and not to treat them as 

* wholly void or invalid. The shareholders were not entitled to try 

. their chance of getting a favourable price for these oontracts, and 

then, after having failed to do so, to turn round and repudiate 

them as wholly invalid. 

If, therefore, the shareholders present at this meeting irore 
authorized to bind the company by adopting these eontraots^ 
I should have no doubt but they had done so. It is, how- 
ever, dear that they could not do so. The meeting was only 
authorized to bind the absent shareholders in matters relating 
to the business of the company, and in its oapacity of a general 
meeting of the company could no more bind the absent share* 
holders by undertaking new business than the directors could. In 
order to bind the defendant company it is necessary that every 
member of the oompany should, with knowledge of the excess of 
authority on the part of the directors^ have so conducted himself 
as to entitle the plaintiff to assume that he assented to what was 
being done. 

If, however, any member, knowing what was gcHng on, chose to 
absent himself from the meeting, and to leave it to the more active 
members to decide what was the best course to take, he is, in my 
judgment, as much bound by their action or inaction as if be had 
attended the meeting himselfl Neither is it, in my judgment, 
incumbent on the plaintiff to shew by particular evidence know- 
ledge on the part of every individual shareholder. If he shews 
general knowledge amongst the shareholders, he makes a prima 
facie case, and throws upon the defendants the burden of shewing 
that there were any shareholders who did not know. In the 
Phosphate of Lime Co. v. Oreen (1), all the judges noticed the fact 
that no shareholder was called to say that he did not know. 
I agree with their remarks as to the importance of that, and think 
tiiey are applicable to the present case. Here no explanation 
whatever is given on the part of the defendants. We are told 
there are few shareholders in the company, and we are not even 

(I) Law Rep. 7 C. P. 43. 
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tdd that there were any shareholders in the company on the 5ih 1874 
ci December, 1865, who did not attend the meeting. If it were ^iohx 
necessary I should, of course, draw the inference that there were ^g^^^ 
other shareholders ; but, the matter being left entirely to inference, Bailwat 
I arrive at the conclusion, in the absence of any evidence to the 
cointrary on the part of the defendants, that the shareholders gene- 
rally were informed of all that the meeting was informed of. The 
statement as to the prospectus and circular letter relating to the 
Antwerp company seems to me important It is true that the 
gentlemen advising the company did not think that these com- 
mumcations so fully disclosed the state of affairs, especially as 
regards the personal liability of the directors, as to make &e 
conduct of the meeting amount to an absolution of the conduct of 
the directors. Neither do I think it did. The view I take of all 
the facts is this : that the shareholders generally were aware that 
contracts had been entered into not within the scope of the com- 
pany's business, and that the directors proposed to get out of the 
difficulty, not by at once repudiating the contracts and informing 
the parties to them that they were void, but by continuing to act 
upon them as valid until they could transfer them to another 
company, which they proposed to do as soon as possible; that 
the shareholders were content to look to the directors for their 
indemnification in case of loss, leaving them to take what they 
considered the best course of getting out of the difficulty. 

By this course of conduct the shareholders,* in my opinion, per- 
mitted the directors to hold themselves out to the plaintiff as 
authorized to bind the company, and thereby they conferred upon 
the directors what is sometimes called an implied authority, but 
more accurately an ostensible authority, to bind the company. The 
directors did undoubtedly so act upon the contracts as to affirm 
them and make them binding if their acts could do so ; and thereby, 
as it seems to me, the company became bound. 

It may be said that the principle of ostensible authority cannot 
apply, because the plaintiff must be taken to know the limitation 
of the directors' actual authority. That reasoning, however, is not, 
I think, sound ; because, when the proposition is once established, 
as it clearly is by the case^, that an ultra vires contract may be 
adopted and made binding on a company in its corporate capacity 
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1874 by the mdi?idiial anent of all the membeiSy H follows that the 

RicHE phdntiff must be taken to know that the limit of the directors' 

j^g^^^ authority may be removed by sach assent, and a more extended 

Railvat authority be conferred upon them. In caaeSy therefore, where the 

' individual members of a company assent to the directors assnming 

a larger authority than that conferred upon them by the original 

constitation of the company, a person dealing with the directors is 

entitled to say that the company is boimd by acts done within t|ie 

larger authority. I am, therefore, of opinion that our judgment 

should be for the plaintifil 

Bramwell, B. I am very clearly of opinion that thecontracts 
of the 80th of January, 1865, and of the 14th of October, 1865, 
were ultra vires of .the defendant company's directors. The 
substance of these contracts was this: Gillon and Baertsoen had 
obtained the right to make a railway in Belgium. This right the 
defendants' directors supposed to be valuable to its owners, that is 
to say, the line could be constructed for a certain sum, and a 
societe anonyme could be constituted, with shareholders to take its 
shares to an amount which would give a large sum over the cost of 
construction. The benefit of this the directors desired to obtain 
for the defendaiit company, and, to do so, purchased the concession. 
This was their main object. But the plaintiff held a contract 
with the concessionaires to construct the line; and to accomplish 
the directors* object it was necessary or desirable, or they thought 
it was, that they should agree with the plaintiff that the defend- 
ants should constitute a sod^ anonyme ; and, as the plaintiff 
went on with the work, the defendants should pay into the hands 
of the sod^t^ proportionate funds. The further coiitraot entered 
into in the defendants' name, called D., is of no importance to this 
casOft The directors accordingly entered into two contracts in the 
defendants' name ; one with the concessionaires to purchase the 
concession, the other with the plaintiff to furnish the sod^t^ 
anonyme with funds ; the latter contract being auxiliary to the 
former. They paid the concessionaires 26,0002., part of the price. 
Now whatever may be the meaning of ** canying on the business 
of mechanical engineers and general contractors," to my mind it 
clearly does not include the making of either of these contracts. 
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It could only be held to do so by holding that the words ** general 1874 
contractors ** authorized generally the making of any contract^ and ^c^at 
Una they certainly do not. . ^- 

J •' ASHBUBY 

Then it was said that by clause 4 of the articles of association an Railwat 
extension of the defendants business may take place m pursuance 
of a special resolution ; that, therefore, the directors had a condi- 
tkxnal power to enter into any contract ; and that the plaintiff was 
not bound to inquire into the internal proceedings of the company, 
and that, if necessary, it was to be assumed, or presumed, that 
such special resolution had been passed. Ably as this was put, I 
am of opinion it is untenable. The special resolution is not an 
internal proceeding. It must be registered equally with the memo- 
randum of association. It, in effect, becomes part of it, and must 
as much be noticed by persons dealing with the company. If 
none is registered, that is notice to every one that none exists, if 
indeed there is none. There is no more a presumption to be made 
that it exists than it is to be presumed that articles of association 
«xist different to those registered. So far I am glad to think I 
agree with my Brother Channell. 

I think, therefore, the question is reduced to this, was the 
contract with the plaintiff ratified ? If it was, it was between the 
5th of December, 1865, and May, 1866. On this the fstcts are as \ 

follows : — ^In November, 1865, a balance sheet was sent to the 
shareholders. That shewed to all who received it that there had 
been advances on contracts, Madrid, Flacentia, and Malpartida 
Bailway, 41,3382. lis. 10<2.: Anvers, Douai, and Toumai Bailway, 
27,19U. lis. 8d. ; those sums were treated as assets of the ojjti- 
pany. The 27,1912. 148. 8d. was the 26,000{. paid to the conces- 
sionaires and interest. In truth, that sum was not an asset ; it 
never was to come back to the defendanta The true asset was 
the concession purchased ; its value should have appeared on that 
side, and the obligations on account of it on the other. I am 
imputing no fraud ; it might be a convenient way of stating the 
account. But it certainly did not disclose the truth, and though 
it might put a cautious shareholder on inquiry, it certainly did 
not shew an ultra vires contract ; for there might have been a con- 
tract intra vires on which advances to that amount might have been 
made. But at the meetings we must take it^ the truth appeared. 
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1874 Poflgibly only so much as was necesBaiy to explain those itenu^ 
Bkbm '^ ^i^ ^6 concessionaires had been paid 26,0002, whatever 
may be the explanation of the other item. But I think, and as a 



BiULWAT joryman find in CEtyonr of the plaintiff that the meeting was told 
not only of that, bnt of the contract with the plaintiC Then 
what did the meeting? They objected to what had been done. 
They objected to the contract of purchase. They objected to their 
money haying been so laid out^ and we most take it they objected 
to farther ontlay, viz. to further payments to the concessionaires, 
and, if they knew of it, to further, indeed to any, payments to the 
society anonyme, for I believe none had been made nnder the 
contract with the plaintiff. 

But the directors seemed to think that the Antwerp, &c Co]> 
tract Company would take over the Belgian contract; and the 
chairman gave the meeting to expect that it would not again 
appear in the account, that is to say, that instead of that item 
appearing as an asset, or instead of its appearing that the company 
were owners of the concession as an asset, and liable on the 
purchase of it for its price per contra, the transaction would dia^ 
appear from the accounts, and either the accounts would shew 
27,1912. 14s. 8d. more cash, or some other asset purchased there- 
with. And so the meeting did nothing, but approved and adopted 
the accounts. Now this approving and adopting the accounts is 
only a recognition that they are accurately stated, and on correct 
principles ; for example, that the figures are right, and that it is 
right to take the debts owing at a certain amount, making no, or 
no greater, deduction than made, if any, for bad debts. But it is 
no approval of the transactions shewn in the accounts. 

Now when the factB were disclosed at the meeting, the share* 
holders had a right to object to the contract purchasing the con- 
cession, and to the defendants being bound by it, to require that 
no farther outlay should take place on it, and that the directors 
should at once replace the 27,1917. 14s. 8d. The shareholders did 
not insist that the directors should replace the 27,1912. 148. 8(2. at 
once, they let that stand over, reserving their claim on the direc- 
tors. This is manifest, for afterwards, when called on, the directors 
admitted their Lability, and never pretended that their accounts 
had been approved or ratified at that meeting. But though the 
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shareholders did not insist on the immediate replacement of the 1874 
27,191?. 14s. 8d., it is obvious, as I have said, that they did object rjchb 
to the contract purchasing the concession, and to the defendants ^ ^' 

, . ASHBURY 

being bound by it, and did object to further outlay on it. For if Railway 
they did not do so, if they in any way ratified the contract, 
how could they afterwards call on the directors to replace the 
27,191/. 148. 8(2. ? Tet what took place on this occasion, which 
was a refusal to recognise the purchase of the concession, is never- 
theless said to be a ratification of it, and of the contract with the 
plaintiff now sued on. For there is no other ratification. The 
stipulated moneys indeed, until May, were paid into the soci^te 
anonyme, but by the directors, not by the company. This is in 
effect stated, and appears in this way, that no such payments 
appear in the defendants' accounts. Then McCandlisb, the engi- 
neer, continued to act ; but he was appointed by the directors, and 
should have been removed by them. So, also, the secretary 
wrote, declining, on behalf of the company, to purchase the Douai 
concession if obtained. No doubt speaking as though the bargain 
was binding ; but he also was acting by order of the directors and 
not of the company. In short, what was done after the meeting 
of the 5th of December was done by the directors, not by, nor by 
the authority of, the defendants, the company, or the shareholders, 
and if done in the company's name was as much ultra vires as the 
original contract. 

It occurred to me that there might be a duty in the shareholders 
to warn the parties to the contracts which they repudiated that 
they did so repudiate, and that their not doing so was a standing 
by which estopped them. But that is not so. It might be safe, 
prudent, and benevolent to do so, but it cannot be a legal duty. 
If A. and B. are partners as hatters, and A. buys wine as for the 
firm, deliverable at a future time, and pays partly on account out 
of the partnership funds, B., on discovering it, is entitled to re- 
quire the money to be replaced, and that no further partnership 
funds shall be applied in that way ; and he would do well to inform 
the seller of the wine. But he is not bound to do so any more 
than though he had never heard of A. before A. pledged their 
joint names. A. is bound at once to tell the seller of B.'s repu- 
diation of the contract, and if he does not, commits a further 

Vol. IX. Z 3 
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1874 fraud on him, aa did the directois here if they continued to re- 

BiOTE prwent to the plaintiff that they had authority to make these 

. ^- contracts. I cannot see in these facts any holding oat or per- 

Railway mitting the belief in the existence of a state of things, predadmg 

' them from denying they are parties to this contract The utmost' 

they authorized was a transfer to a purchaser of the concession. 

No payment to the plaintiff was authorized by or in the name of 

the company. 

But it is aigued in the clear and forcible judgment of my 
Brother Channell, that the shareholders, by permitting the direc- 
tors to act as they would have to act in transferring the concession 
to the Antwerp Company, allowed the directors to hold out the 
defendant company as owners of the concession. But supposing 
that to be so, a person is only bound by a holding out where the 
person to whom that holding out has been made has acted on the 
supposed state of things so held out. But in this case nothing 
would be held out till the transfer of the concession took place, 
and at that moment the defendants would hold out, perhaps that 
they had been, but at that moment ceased to be, owners of the 
eoncession. But then on this the plaintiff never could and never 
did act. Suppose that the shareholders had passed a resolution 
that when the directors found a purchaser for the concession, the 
defendant company would execute a conveyance of it, how would 
that be any holding out, or the authorizing of any holding out, to 
the plaintiff or any one else of anything contrary to the true state 
of facts? Tet what took place at the meetmg of shareholders is 
not more than tUdsi nor so" much. Furth^, there is no evidence of 
the plaintiff acting upon any such supposed holding out. 

But, suppose there was* a ratiftcation of the contract for the 
purchase of the concession, either actually, or by holding out, or 
authorizing the faoMmg out, that the company were its ownen^ and 
suppose the contract with the plaintiff was known to the share- 
kolifers at the meeting of the 5th of Pecember, what is there to 
shew a ratification of the contract with the plaintiff to finance or 
pay money to the sociSt^ anonyme? Absolutely nothing. It 
does not follow as a consequence of ratifying the contract with the 
concessionaires. The benefit of the puirehase might have been 
obtained, though the contract with the plaasntrff was repudiated. 
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For if the public bad taken to the shares and paid up the appointed 1S74 
<;apita1y the soci6te anonyme could have paid the plaintiff, and the Bjobe 
line would have been made, and so the profit of the purchase of /^^^jj^y 
the concession obtained. On these considerations there seems to Bailwat 
me no ratification by the shareholders at that meeting followed by 
the subsequent matters. 

Buty assuming that the shareholders there as far as in them lay 
^ratified the contract, how are the other shareholders bound ? To 
bind the company all the shareholders must be bound ; all must 
ratify. If A. and B. are partners, B.'s ratification is necessary to a 
contract ultra vires of A. ; and would be if the partnership con- 
sisted of A. and B. and fifty others, and the other fifty ratified, but 
B. refused. See per Lord Cranworth in SpcLokman v. Evam. (1) 
"What evidence is there here that the shareholders not present at 
the meeting ratified the contract with the plaintiff ? To my mind 
none. I quit€ agree with the authorities cited. I should be 
bound by them if I did not ; but I da Compare, however, this 
•case with the words of my late Brother Willes, in Phosphate of i 
Lime Company v. Oreen. (2) That was indeed a case in which 
the only question was, was there evidence to support a verdict ? 
But he laid down a rule by which I am content to be governed. 
He said, ** The principle by which a person on whose behalf an act 
is done without his authority may ratify and adopt it^ is as old as 
any proposition known to the law. But it is subject to one condi- 
tion; in order to make it binding, it must be either with full 
knowledge of the character of the act to be adopted, or with 
intention to adopt it at all events and under whatever circum- 
stances." I agree. Can it be said here that the shareholders 
have ratified the contracts, including that with the plaintiff, with 
full knowledge of the character of the act to be adopted ? .Assume 
the shareholders at the meeting of the 5th of December knew of 
the contract with the plaintiff. Assume they ratified it. How is 
the full or any. knowledge of the absent shareholders shewn ? It 
is dear there were other shareholdars than those present* Haw 
does any ratifieation by them appear ? Assuming the balance 
dieets were calculated to put them [upon inqwy, which would 
have led to knowledge, how does it appear there were sooh 

(1) Law Bep. 3 H. L. C. at p. 191. (2) Law Bep. 7 G. P. 43, at p. 66. 
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1874 inqoiries ? If I am to find this a fact I refnse to do so« as I do 
Bicme T^ot bdieye it. No one really believes it. If there was not a rati-^ 
Ash B17BT fi<^ti^^ c^d adoption with such fall knowledge of the act to be 
Railway adoptled, where is the eyidence of the adoption, " with intention to 
* adopt it at all events and nnder whatever circnmstanoes,'* either 
by the shareholders at large, or even by those at the meeting ? 
To my mind there is neither evidence of any snch adoption, or of 
any snch intention. As to the facts of that case Mr. Justice 
Willes* review of the facts from the above sentence to the end of 
the paragraph at p. 59 should be read. It seems that the trans- 
action objected to was nearly four years old when objected to, and 
that for three years the shareholders had been receiving dividends- 
on the footing of it. He says, and I agree, it woold be a waste of 
time to refer to authorities to shew that one who chooses to adopt 
the benefit of a transaction ought to be bound by it. I rely also 
on the other judgments in that case. Keating and Brett, JJ.,. 
both refer to dividends having been received on the footing of the 
transaction. So, also, I rely on the opinion of Lord Cairns, so 
felicitously expressed in Evans v. SmdOeombe. (1) He says, ** My 
Lords, in my opinion lapse of time alone certainly would not make 
valid that which at the beginning was invalid ; and if in this case 
the defence of Mr. Smallcombe were to rest merely upon the lapse- 
of time, I apprehend that defence would tail. But your Lordships 
have to consider not merely the question of lapse of time ; you 
have to consider what was the knowledge possessed, by the com- 
pany at large, that is to say, by the shareholders in the company 
at large, of the Chippenham arrangement, and what was the know- 
ledge possessed by the company of what was being done under the 
Chippenham arrangement.** And afterwards, at p. 256, '^My 
Lords^ I only desire to add one word with r^ard to a phrase 
which I think, in matters of this kind, is sometimes somewhat 
misapplied, namely, the phrase * aequiescence.' If by 'acquies* 
cence ' is meant a course of conduct which amounts to active and 
intelligent consent, I think it very likely that many of those 
shareholders could not be held to have actively or intelligentiy 
consented to what was going on. But what I think is the real 
question to be looked at in any case of this kind is this : had the^ 

(1) Law Bep. 3 H. L. C. at p. 253. 
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ighareholders notice of the way in which the affairs of the company 1874 
were being conducted, and its property was being managed, and of Bichs 
the rights and interests which were being created with regard to AsmusT 
the stock of the company ? If they had that notice, and if they ^ ^^^^^J^ 
were content not to oppose those acts which they knew were every 
day being done, then I think they are debarred in point of equity 
ixom coming forward at a later period for the purpose of undoing 
the rights and releases which had been created and given, 
although it might well be that any remedy to which they would 
originally have been entitled against the executive of the company 
for any breach of duty on their part might be unaffected even by 
lapse of time." Had the shareholders in this company notice of 
the way in which its affairs were being conducted ? Were they 
content not to oppose those acts which they knew were every day 
being done ? So Lord Cranworth, at p. 258 : " I think it was 
obvious from the balance sheets, and so that the absent share- 
holders must have known, that the directors had gone on acting on 
the assumption that they were at liberty to allow shareholders to 
retire on the terms indicated in the circular of the 2nd of 
November, 1848, even after the time originally contemplated had 
been suffered to pass.*' 

As I said before, if, to decide for the plaintiff, I am to find a 
ratification, either of the contract for the concession or of that with 
the plaintiff, and either by the shareholders at the meeting or by 
the whole body, I cannot so decide. I do not believe, I am satis- 
fied no such thing was intended, and I see no reason for holding, 
there has been any negligence, standing by, acquiescence and 
quiescence in the shareholders to bind them. As to the argu- 
ment that the non-attending shareholders make those who attend 
their agents to consent and ratify, I cannot agree with it. I can 
see no duty in the absent shareholders to attend ; no fitult to find 
with their absence. There is some ground for such a contention 
where the ultra vires objection appears on the accounts and reports, 
but none, as it seems to me, where it does not so appear. 

I cannot help saying that though this particular defence may 
be unbecoming, if the directors are the real defendants, it is one 
of a character which should be entertained without prejudice. If 
A. and B. are partners, and A. enters into a contract in their name 
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1874 without authority to bind B., I cannot see why B. may not in all 
BtoHE honour and honesty object to be bound, though his objection may 
AsTOUBT ®^^^® '^^ ^^® benefit of A. One or two innoc^it persons have 
Railway been injured by A. ; why should the partner bear the loss ? Sup- 
pose they were not partners at all, the case is the same in principle. 
And so is the case of a joint stock company, where the share- 
holders and the legislature do their best to restrict the powers of the 
directors, yet where it is always urged that it is dishonest of them 
not to acquiesce in any excess of authority. I concur in the opinion 
of Lord Cranworth in Sovldiworth r. Evans (1), who says, ''That 
it is a [most essential proposition, to be rigidly enforced, that in. 
these joint stock companies absent shareholders should never be 
bound to do anything more than to assume that the directors are 
doing their duty, unless in cases where they are informed that,, 
although the directors have not intended to defraud the company, 
yet, exercising powers not legally conferred upon them, they have 
gone beyond what they ought to do." And as to this particular 
case, it is quite possible that the directors did not know their want 
of authority, and that the plaintiff, though a foreigner, knew as- 
much or as little about it as the directors did, and that the latter 
are only seeking to avoid bearing the whole loss of a common 
mistake. In my opinion the defendants are entitled to judgment* 

Mabtin, B. The plaintiff is the surviving partner of a firm of 
railway contractors at Brussels. The defendants are the Ashbury 
Bailway Carriage and Iron Company (Limited), incorporated 
under the Companies Act, 1872. The action is to recover damages 
for breach of a contract, dated the 30th of January, 1865, sap* 
plemented by another contract, dated the 14th of October, 1865, 
and the only question to be decided by us is, whether the company 
are liable to be sued upon these contracts. 

The circumstances are these: In March, 1864, the Belgian 
government had granted to Messrs. Gillon, of Brussels, a con- 
cession for making a railway from Antwerp to Toumai, which was 
expected to be continued to Douai, in France. 40002. was de* 
posited in part-deposit of caution-money, and 16,0OO2L more wa» 
to be deposited upon the concession being made absolute, which 

(1) Law Rep. 3 H. L. C. at p. 276. 
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was done on the 3rd of Febraary, 1865. In January, 1865, Mr. 1874 
James Aahbnry, the assistant managing director of the defendants, bichi 
was sent by the directors to Brussels to carry out a negotiation, as ^^^^^^ 
the aeent of the defendants, with respect to the concession, and _ Raili^ay 
was provided by the directore with 26,0002. for the purpose. The 
result was that he purchased the concession from Messrs. Gillon 
for 26,000/., and entered into the contract first above mentioned 
with the plaintiff's firm, who had previously made a contract with 
Messrs. Gillon, as sub-contractors, to make the railway. In order 
to carry out the transaction four contracts were e^tered into by 
Mr. James Ashbury, all dated the 80th of January, 1865, but it 
does not seem to me necessary to encumber the judgment with 
entering into their minute details, as they appear to have been in 
part made in order to comply with the law of Belgium ; and it is 
sufficient to state that the defendants were declared to be pur- 
chasers and assignees of the concession, and, by the contract of 
the 30th of January with the plaintiff's firm (who undertook to 
make the line), the defendants contracted to provide them with 
the necessary cash for the carrying out of the undertaking. 

In July, August, and September, 1865, the plaintiff's firm made 
the necessary plans and surveys for constructing the line, and on 
the 14th of October, 1865, Mr. McCandlish was accredited by the 
directors to the plaintiff's firm as the engineer with whom they 
were to arrange all details, and by whom the plans were to be 
approved* In October, 1865, the directors sent over Sir Cosack 
Boney, and Mr. Tahourdin, their solicitor, to Brussels to make 
final arrangements in relation to the contracts, and Sir Cusack 
Boney, being duly authoiized by the directors to act as the agent 
of the defendants, upon the 14th of October entered into tiiree 
supplemental contracts. It also seems to me not necessary to 
refer more particularly to these contracts, and that it is sufficient to 
state that by agreement with the plaintiff's firm the defendants were 
to pay into a company called the society anonyme (which company 
by the law of Belgium was necessary to carry out the transaction) 
15,000,000 francs in such manner that the plaintiff's firm should 
always receive from the soci^t^ anonyme an amount of 15,316 francs 
in cash upon a certificate of the engineer that 32,760 £rancs were 
earned, and so on in the same ratio. The plaintiff's firm proceeded 
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1874 to construct the line, and entered into several contracts with other 
RicHE persons for the purpose. They sent to the societe anonyme pay- 
AsHBURY sheets approved and countersigned by Mr. McCandlish, and the 
Railway proper proportion of each pay-sheet was paid in cash to the societe 
' anonyme by the directors in the names of the defendants, in ac- 
cordance with the provisions of the contracts, and was by them 
paid to the plaintiff's firm. This continued until May, 1866, when 
the directors gave notice to the plaintiff that they repudiated all 
further performance of the contracts on the ground that they were 
" ultra vires." In consequence this action was brought. 
« By the memorandum and articles of association the company 
was established '^to make and sell, or lease on hire, railway carriages 
and waggons, and all kinds of railway plant, fittings, machinery, 
and rolling stock; to carry on the business of mechanical engineers 
and general contractors ; to purchase, lease, work, and sell mines, 
minerals, land, and buildings ; to purchase and sell as merchants 
timber, coal, metals, and other material, and to buy and sell any 
such material on commission or as agents." And by artide 4 of 
the articles of association ^* an extension of the company's business 
beyond or for any other than the objects or purposes expressed or 
implied in the memorandum of association shall take place only 
in pursuance of a special resolution," It was argued on behalf of 
the defendants that the purchase of the concession of the Antwerp, 
Tournai, and Douai Bailway was not an object within the scope 
of the memorandum of association, and that there was no special 
resolution authorizing it, and that, if this were so, the contract with 
the plaintiff's firm did not bind the defendants. The contrary 
was contended for on behalf of the plaintiff; but with the view! 
take of the case it is not necessary to give an opinion upon this 
point ; for, assuming the contracts not to have been binding upou 
the defendants ab initio, I think they have ratified and are bound 
by them. 

The authorities hereafter mentioned, both at law and in equity, 
establish that the shareholders in a joint stock company may 
ratify a contract made by the directors, although such contract was 
ultra vires, or beyond the authority of the directors to make ; and 
in my opinion, if the evidence shews that in December, 1865, the 
company, by which I mean the body of shareholders other than 
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the directors^ had notice of these contracts, and that the plaintiff's 1874 
firm were actually engaged in making the railway, and expending ~ ^loam 
their labour and capital npon it, sending in certificates from week . ^^ 
to week, and receiving payment of half the amount of their Railway 
certified debt ; and the company for nearly five months, i.e., from 
December to May (during all which time the work was going on), 
forbore from giving notice to the plaintiff's firm that they would 
not take to the contracts, but stood by with the knowledge that the 
plaintiff's firm were acting under the belief that they were the con- 
tracting parties, in my opinion the company are bound and are 
liable to be sued upon the contracts. 

The law upon the subject is clear and well established, both in 
<;ourts of law and equity. There is no older rule of law than that 
if a contract be made on behalf of a man who has given no 
authority to make it, but who afterwards adopts and ratifies it, he 
is bound by it. The rule is a maxim to be found in Co. Litt. 
** Omnis ratihabitio retrotrahitur, et mandate equiparatur." Co. 
Litt. 207 a. This rule has been applied to joint stock com- 
panies. It was agreed to be the law in Spademan v. Evans (1), 
and although the majority of their Lordships were then of opinion 
that a ratification was not proved in point of fact, all concurred as 
to the law. Lord St. Leonards and Lord Bomilly differed from 
the majority, and Lord St. Leonards said that in his opinion it was 
enough to shew that the shareholders had the means of knowledge, 
and that if means of knowledge existed, notice ought to be im- 
puted. Lord Cairns said that the question was, had the share- 
holders notice of the way in which the affairs of the company were 
being conducted and its property managed, and of the rights and 
interests which were being created with regard to the stock of 
the company ? if they had that notice, and did not oppose these 
acts, they were bound. There are other cases in equity to the 
same effect In the case of Phosphate of Lime Co. v. Green (2) the 
same principle was upheld. Mr. Justice Willes fully adopted it. 
Mr. Justice Brett, in reference to the objection that all the share- 
holders were not proved to be parties to the alleged ratification, said 
(at p. 63) : '^ It is impossible to prove that every shareholder had 
notice, or such a knowledge of the facts as amotmts to notice. It is 

(1) Law Rep. 3 H. L. C. 171. (2) Law Rep. 7 C. P. 43. 
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1874 sufficient to shew that facts were made known to the shareholders, 
Bicm the effect of which they might or ought to have inquired into, 
AsHBURT *^^ *^ which they ought to have objected at the time, unless they 
Railway intended to adopt the transaction." 

This is in my opinion a sound exposition of the law, and the 
question is, whether on the 5th of December, 1865, the share- 
holders of the company (other than the directors) had not notice 
of the contracts with the plaintiff's firm, and whether the share- 
holders not present^ but who might and perhaps ought to have 
been present, must not have imputed to them such notice, and 
whether, by abstaining from giving any notice to the plaintiff or 
his firm that they objected to the contracts for so long a period as 
five months, they having knowledge, or means of knowledge, that 
the plaintiff or his firm were during this period actually perform- 
ing their part of the contract by making the line under the 
superintendence of Mr. McCandlish, they are not estopped from 
denying their liability. 

The question is one much more of fact for a jury than of law ; 
and what we have to decide is, what would be the right verdict 
upon a right direction? The material facts are these: — ^The 
contract of the 30th of January, 1865, is made ^between the 
limited liability company, the Ashbury Hallway Carriage and 
Iron Company, of Manchester, represented by Mr. James Ashbary^ 
their assistant managing director, of , the one part» and Messrs. 
Eiche Brothers, contractors of public works, residing at Brussels^ 
of the other part" 

The contract of the 14th of October is made ^ between the 
Ashbury Bailway Carriage and Iron Company (Limited), having 
their seat at Manchester, represented here (Brussels) by Sir C. P. 
Boney, on the first hand, and Messrs. Eiche Brothers, contractors 
of public works, resident at Brussels, on the other hand." The 
contracts are therefore in express words made by the company, the 
defendants. 

The next {set is, then, the annual general meeting of the com- 
pany was held on the 5th of December, 1865, and on the 27th of 
November a notice of it was sent to all the shareholders, in which 
was contained the following clause : ** The meeting will also be 
required to declare a dividend payable out of the balance as shewn 
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in the balance-sheet sent herewith." The balance-sheet . on the 1874 
credit side, headed " Property and Assets/' contains the following, ilicbk 
amongst other items : " Advances on contracts, Madrid, Placentiai abhbitrt 
and Malpartida Bailwaj, 41,838Z. lla. lOd. ; Anvers, Douai, and Railway 
Tonmai Railway, 27,191L 14«. 8d." The snm of 27,191i 14a. 8d. '"*"^°" ^' 
is the 26,000Z. with which Mr. James Ashbory was famished to buy, 
and with which he bought, the concession from Messrs. Gillon, and 
interest upon it. At this general meeting, a report of the direc- 
tors was read, recommending a dividend equal to near 147. per 
cent, per annum, and the secretary read the balance-sheet, which 
is stated to be and is certified by David Chadwick, the auditor. 
Whereupon it was moved, and seconded, and resolved unani- 
mously, ** that the report and accounts now read be approved and 
adopted." 

Now, aaraming that this was the only evidence in the case, 
what would it prove? It would prove that the body of share- 
holders were made acquainted, on the 27th of November, with 
the £eict that a sum of money had been advanced on a contract 
in respect of the Anvers, Toumai, and Douai Bail way, amounting 
to many thousand pounds ; and that on the 5th of December, at a 
general meeting, they had approved and adopted the account 
which contained and included it, they having had notice of it for 
upwards of a week before, and voted a dividend of 142. per cent, 
to themselves upon the footing of the general account. Now, if 
they approved and adopted the payment of 26,000Z. to Messrs. 
Gillon, being the purchase-money of the concession, they of neces- 
sity must have approved of and adopted the purchase ; and if they 
did so, they must, as it seems to me, also have approved and 
adopted the contract with the plaintifiTs firm, which was part and 
parcel of the same transaction. 

It is not necessary to allude to what further inferences might 
be reasonably drawn from the resolution of the general meeting of 
the 5th of December, 1865, as much light is thrown upon the 
matter by what occurred consequent upon two extraordinary meet- 
ings of the company, one held upon the 20th of December, 1866, 
and another upon the Ist of May, 1867. At the meeting of the 
20th of December, 1866, a committee was appointed to inquire into 
the proceedings of the company, and to report ; and at the meet- 
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1874 ing of the Ist of May, 1867, the committee made their report 

RicHB From this it appears that^ so early as February, 1865, Mr. James 

AwrBUBT '^'^'^^"^y niade a written report to the directors of the Belgian 

Railway contracts, and " that the original contract with the plaintiff's firm 

CABBIAOSOa -11.1 .11 1 i4« i.1 

was ordered to be registered and preserved at the office of the 
company." It also appears from the report that the Belgian con- 
tract was made the subject of strong observations at the meeting 
of December, 1865, and that^ in consequence of what the chair- 
man said, the meeting was given reason to expect the item of 
27,1917. 148. 8(2. (the Antwerp and Toumai item) would not 
appear in the account again. From this evidence I draw the con- 
clusion, first, that the shareholders knew of the purchase of the 
concession from Messrs. Gillon ; secondly, that they knew of the 
contract with the plaintiff's firm which was registered at the office ; 
and, thirdly, that they knew of Mr. McCandlish having been sent 
over to Belgium, and that the plaintiff's firm were actually en- 
gaged and occupied in the making of the line ; and I am as satis- 
fied as I can be of anything, that a jury would come to the same 
conclusion from the same evidence. Suppose the plaintiff to have 
brought an action for work and labour done during the period be- 
tween the 5th of December, 1865, and May, 1866, during which 
time the defendants knew that the plaintiff was under the belief 
that he was doing the work upon their credit, but during which 
time they abstained from communicating to him that they dis- 
sented from the contract, in my opinion the case would be what is 
called an undefended cause. In more than one of the cases before 
cited, much stress was laid upon the circumstance that no share- 
holder was called to prove that he did not know of the disputed 
contract. In the present case there are not very many share- 
holders, and not one was called to prove that he did not know all 
that occurred at the general meeting on the 5th of December, 
1865. I have only to add that if I were on a jury, upon the evi- 
dence in this case, I would find a verdict for the plaintiff, upon the 
ground that it was the duty of a shareholder who, on the 5th of 
December, 1865, desired to dissent from and put an end to the 
contract with the plaintiff, to communicate such dissent to him, 
and stop the expenditure of his labour and capital upon the making 
of the line. 



Uailwat 
Cabriagb Go. 
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The directors and the other shareholders continued for some 1874 
time to dispute with each other over the Belgian and Spanish con- Bichb 
tractSyand the result was, that by a deed of the 24th of December, ashbubt 
1867y the matter was arranged^ the directors becoming the pur- 
chasers of the interest of the company in the two lines, the Spanish 
and the Belgian, and agreeing to pay 27,7052. Ob. Sd. for the estate 
and interest which the defendants had in them. There is a cove- 
nant in this deed that the directors shall indemnify tlie defendants 
against the obligations of every description which had been entered 
into by the Ashbury Company, or any of its directors or agents, in 
respect of these contracts, so that in the event of the defendants 
being compelled to pay damages, they will be entitled to be re-^ 
oouped by the directors. 

That the directors would be liable upon the contracts sued on 

there can be no doubt ; and it does seem extraordinary, they being 

solvent and affluent men, that they should not have taken upon 

themselves the defence to this action upon its merits, if there be 

any, and prevented the appearance at least of what seems to me 

an unjust repudiation. 

Judgment for (he plaintiff. 

The defendants brought error. 

June 21, 22, 28, 25. Waikin WUHams, Q.O. (with him SirJ.B. 
SiMrdake, Q.C7., and Cohen, Q.C.), for the defendants. First, the 
contracts were ultra vires, being beyond the scope of the memo- 
randum of association, and therefore did not originally bind the 
company. 

[The Coubt intimated that he might for the present assume 
them to be so.] 

Secondly, if they were ultra vires as being beyond the scope of 
the memorandum, they were incapable of ratification. By s. 8 
of the Companies Act, 1862, the memorandum of association of a 
company limited by shares is to contain " (3.) the objects for which 
the proposed company is to be established ;" and by s. 12, ** any 
company limited by shares may so far modify the conditions 
contained in its memorandum of association, if authorized to do 
80 by its regulations as originally framed, or as altered by special 
resolution in manner hereinafter mentioned (s. 50), as to increase 
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1874 its capital by the issue of new shares of such amount as it thinks 
^RicHE '~~ expedient, or to consolidate and divide its capital into shares of 
^' larger amount than its existing shares, or to conyert its paid-up 
Katlway shares into stock ; but, save as aforesaid, and save as is herein- 
after provided in the case of a change of name (s. 13) no 
alteration shall be made by any company in the conditions 
contained in its memorandum of association." (1) The effect 
of the 8th and 12th sections is^ that all acts beyond the scope 
of the memorandum are impliedly prohibited; and although 
all the shareholders of the company were to consent to such a 
contract, and the seal of the company were afiSxed, the company 
would not be bound ; for the seal only binds the company when 
it is duly and legally affixed : D'Arey v. TamaVy &e.y By, Co. (2) ; 
Lindley on Partnership, vol. 1, pp. 251, 262 (1878). But the 
power of a company to ratify a contract can be no greater than 
their power to make it. Batification is nothing but the making 
of a contract where none existed before, although, when made, 
its effects are retrospective; and the prohibition to do the 
one includes the prohibition to do the other also. And the 
reason of the prohibition applies equally to botL The memo- 
randum is that which intending shareholders and the public 
which deals with the company rely on as describing the nature 
of the company and the scope of their business ; and they are 
equally deceived, whether the ultra vires contract was originaQy 
made or was afterwards adopted by the individual shareholders. 
. But no such argument applies to acts which are within the me- 
morandum, and are only ultra vires because the company have 
not complied with the provisions of their articles of associatioD. 
Those acts they had power to do ; their invalidity was only due to 
the want of a preliminary required by the internal regulations of 
the company, and which the company might have performed ; and 
when such an act is validated by acquiescence, all that happens is 
that the shareholders agree to dispense with rules which they 

have established for the conduct of their own business. On the 

• 

(1) 30 & 31 Vict c 131 (passed rectors or managers unlimited (s. 8), 
after the date of the transactions in to reduce the capital of the oompaoy 
question) allows of other changes being (sa, 9-20), and to subdivide ita aham 
made, as, to render the liability of di* (ss. 21, 22), 

(2) Law Rep. 2 Ex. 158. 
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<»ntrary, the invalidity of an. act which is beyond the scope of 1874 
the memorandum does not depend on the want of any such pre- Bi^~~^ 
liminary ; for there is no process by which the company could ^g^^^y 
have rendered themselves competent to do it. Again, with Railway 
reference to acts invalid only for want of compliance with the 
internal regulations of the company, no one is deceived by their 
being ratified ; on the ^contrary, it was in the power of the 
<x>mpany to take the proper course, and those who deal with 
them are entitled to assume that it will be or has been taken ; 
the deception consists in not taking it^ and the ratification only 
cures the effect of the deception. 

It is with respect to acts of the latter kind only that the cases 
have decided that they can be rendered effectual by the assent 
of all the shareholders. [In addition to the cases cited in the 
judgment, he referred to Imperial Bank of China v. Bank of 
Hindustan (1) ; Be Phoenix Life Assurance Co. (2) ; Macgreffor 
T. Dover and Deal By. Co. (3) ; Attorney General v. Compton. (4)] 

Thirdly, assuming the defendants had power to ratify the con- 
tract, they have not done so in fact^ It can only be done by the 
assent of all the shareholders, and there are no facts from which 
soeh assent can be inferred. Neither if the assent of all to what 
was done at the meeting of the company were proved is there any 
ratification^ because they have throughout repudiated this liability, 
and by the deed of the 24th of December, 1867, they only under- 
took to give the so-called purchasers such advantages as they could 
give without accepting the liability of the contracts, which they at 
the same time expressly disclaimed* . 

Fourthly, the alleged ratification was never communicated to 
the pkintiff, and cannot undo the preyiouai repudiation. 

Benjamin, Q.C. (with him TT. O. Harrison), for the plaintiff. 
First, the contracts were within the scope of the words in the 
xnemoiandum, ^ to carry on the business of mechanical engineers 
and general contractors." 

[The C!oubt intimated that the words ** general contractors " 

(1) Law Bop. 6 Eq. 91. (3) 18 Q. B. 618 ; 22 L. J. (Q.B.) 

(2) 2 J. & H. 229 ; 81 L. J. (CIl) 69. 

749. (4) 1 Y. & 0. Ch. C. 417. 



GabbiaosGo. 
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1874 must be read with the context, and could not include every sort 
BicHE of business usually undertaken by contractors.] 
, ^' Secondly, the contracts nevertheless bound the company. It is 

Railway not disputed that if, as in Ohambers y. Manchester and MUford By. 
Co. (1), there were express words of prohibition, the contracts could 
not be enforced against the company. But it is admitted on the 
part of the defendants that there is no express prohibition, and no 
such prohibition can be implied from the 8th and 12th sections of 
the Companies Act, 1862. When those sections are read in conjunc- 
tion with the 11th and 14th, it is plain they are not to be taken as 
making all acts beyond the scope of the memorandum absolutely 
illegal and Toid. The object of the memorandum, as well as of the 
articles of association (which is only required in the case of a com- 
pany whose capital is limited by shares — s. 14), is the protection of 
the shareholders ; and if all the shareholders consent to waiye 
that protection, it is competent to them to do so. The case really 
depends not on the law relating to illegal contracts, but on the 
application of the doctrine of ultra vires. The true application of 
that doctrine is only between the shareholders and directors : Prince 
of Wciee Assurance Co. v. Harding (2) ; Taylor y. Chichester and 
Midhwrst By. Co. (3), per Willes and Blackburn, J J. ; Ayers y. Scu£h 
AitstraJian Banking Co. (4) But if it has any application as against 
third persons, it only applies where they ought to have known, or 
had reason to believe, that the contracts were beyond the power of 
the directors to make. If they are such as might have been made, 
third persons contracting with the company are not bound to 
inquire whether all the preliminaries required by the constitution 
of the company have been performed ; they are entitled to assume 
that they have been, aoid the Court will presume everything in 
their favour : Boyal British Bank y. Turquand (5) : Agar y. Athe- 
nseum Life Asswranee Co. (6) ; Prince of Wales Assurance Co. v. 
Harding (2); Totterddl v. Fareham Blue Brick Co. (7); Be 

(1) 6 B.&S. 688; 38 L. J.(Q. B.) (4) Law Rep. 3 P. C. 648. 
26a (5) 6 E. & B. 327 ; 26 L. J. (Q.B.) 

(2) E. B, & B. 182 ; 27 L. J. (Q.B.) 317. 
297. (6) 3 C. B. (N. S.) 726 ; 27 L. J. 

(3) Law Bep, 2 Ex. 856, at pp. 379, (C.P.) 96. 
389. (7) Law Rep. 1 C. P. 674. 
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Aihenasum Life Assurance Co, (1); Be British Provident Life 1874 
•and Fire Assurance Co.^ Orady's Case (2); Lane*s Case (3); ^^ 
Fountaine v. Carmarthen By. Co. (4) Now, in the present case^ . ^* 
by the joint operation of the memorandnm and the 4th clause of Railwat 
the articles of association, these were contracts which the company 
might have validly made if the necessary preliminaries had been 
<x)mplied with ; as against third persons therefore they are bound 
by them. 

Thirdly, if not originally binding, it was competent to all the 
shareholders to ratify them, and they have done so. That they could 
do so is established by Evans v. SnuxUcombe (5) ; that they have 
done so in fact is shewn by the reasoning in that case and in the 
cases of Laird v. Birkenhead By. Co. (6) ; Crook v. Corporation of 
Seaford (7) ; Phosphate of Lime Co. v. Green. (8) The shareholders 
must all be presumed to have received the balance sheets and the 
circulars annoimcing the meetings ; and the state of the accounts, 
and the reference to disputes and to the report of the committee 
of investigation, contained in the circular calling the meeting of the 
14th of May, 1867, were sufficient to put them on inquiry, and 
make it their duty to acquaint themselves with what was going 
on ; and if with this notice they absented themselves from the 
meeting, they must be taken to have assented to whatever arrange- 
ment the meeting might sanction. That the ratification was not 
communicated to the plaintiff is of no consequence. Batification 
^ives the same effect to a contract as previous authority ; if an 
^gent has authority in fact^ it makes no matter whether that fact 
has or has not been communicated by the principal to the other 
contracting party, and it is of equally little consequence, where 
the agent has acted without authority, whether the principal com- 
municates the adoption of his agency; it is sufficient if he has 
taken the benefit of the contract : Soames v. Spencer (9) ; Walter 
V. James (10) ; Bamazotti v. Bowring. (11) Nor does it make any 

(1) 4 K. & J. 549 ; 27 L. J. (Ch.) (6) 29 L. J. (Ch.) 218. 

829. (7) Law Bep. 6 Gh. Ap. 551. 

(2) 1 De G. J. & S. 488; 32 L. J. (8) Law Rep. 7 a P. 43. 
<Clu) 326. (9) 1 D. & B. 32. 

(3) 33 L. J. (Ch.) 84. (10) Law Bep. 6 Ex. 124. 

(4) Law Bep. 5 Eq. 816. ' (H) 7 C. B. (N.S.) 851 ; 29 L. J. 
(6) Law Bep. 3 H. L. C. 249. (C. P.) 30. 
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difference in this respect whether there has been a previous repu- 
diation; Bird Y. Brawn (1) only shews that ratification cannot 
override previous transactions so as to make the act of a stranger 
wrongfol, but there is no rule to prevent a person from cancelling 
his c^wn act of repudiation by a subsequent ratification. 

Fourthly, the company are estopped by the deed of December, 
1867, from setting up this defence. They have agreed to allov^^ 
the purchaser to use their name as plaintiffs or defendants ; they 
are only nominal parties, the real defendants being the purchasers^ 
from whom the company have taken such an indemnity as they 
deemed sufficient, and to set up the defence of ultra vires is a 
fraud on the plaintiff. It might be open to a shareholder to 
restrain the execution of the contract by the company, but the 
company are estopped from using this defence. 

WatJdn WiUiams, Q.C., in reply. 

Cur. adv. vulL 



June 20, 1874. The following judgments were delivered : — 

Blackbxtbn, J. (2) The Ashbury Company are a company 
incorporated under the Companies Act, 1862 (25 & 26 Vict 
c. 89). The memorandum of association states (as was required 
by the 8th section of the Act), the object for which the company 
is established. The articles of association (3) which it is material 
to notice are those numbered 3, 4, and 5. 

Up to a certain extent I believe there is no doubt as to the 
effect of the incorporation of a company under the Companies Act 
of 1862. The company is a corporation, and it is a partnership 
for trading purposes, for the objects for which the company is 
established. And by the articles in this case, as in* almost aU 
others^ the management of the company's business is confided 



(1) 4 Ex. 786. 

(2) Brett and Grov^ J J., concurred 
in this judgment. 

(8) These articles were as follows :— 
'' 3. The company's business shall be 
conducted ezclusiyely by or under the 
supervision of the directors or board 
according to these x^resents. 4. An 
extension of the company's business 
beyond or iox other than the objects or 



purposes expressed or implied in the 
memorandum of association, shall take 
place only in pursuance of a special 
resolution. 5. No person except the 
directors or a person from time to 
time expressly authorized by these 
presents or by a board so to do» shall 
have any authority to enter into any 
contract so as to bind the company 
thereby." 
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exclusively to a board of directors. And I apprehend that it is 1S74 
clear that this board have the same authority to bind the com- biche 
pany in the managing the company's business that a partner or xjb^xtby 

manager in an ordinary partnership, established at common law Railway 
-^, ,., lit 1.110 ,. CarriaokCo. 

for the same' objects, would have to bmd the firm ; an authonty 

which to be valid must be exercised in cases within the scope of 
the ordinary business and transactions of the firm : see Story on 
Partnership, ss. 110^ 111, 112, 113. If the board in a joint stock 
company, or a partner in a common law partnership, make a con- 
tract beyond their authority, it does not bind the company in the 
one case, or the firm in the other. This is only applying the 
general law as to principal and agent to the particular case of a 
board acting as agents for an incorporated company. So far I 
believe there is no difibrence of opinion. 

But if a partner, in a firm established under the common law, 
professes to bind his firm to an extent beyond his authority, the 
other members of the firm, though not bound by his unauthorized 
contract, may adopt and ratify it, and if they do the firm is bound. 

It is obvious that in many cases it may be judicious to adopt 
an unauthorized contract and make the best of it. In many others 
it may be injudicious so to do. On that each individual partner 
must form his own opinion. And as the partners do not confer on 
each other authority to ratify contracts which they did not give 
each other authority to make, the ratification, to bind the firm, 
must be shewn to be made by the authority of each individual 
partner. No majority of partners, however great, can bind the 
minority. If even one partner does not ratify, then, though all 
the rest agree, the firm is not bound. This again, is only apply- 
ing the general law of agency to the particular case of a partner 
acting as agent for the firm. 

The question on which there is doubt and difficulty is^ whether 
in the case of a company incorporated under the Companies Act, 
1862, the unanimous shareholders can ratify a contract made in 
the name of the company, but beyond the authority of those who 
made it. That question must ultimately depend on the true con- 
struction of the Act of Parliament. Had the legislature thought 
fit to enact in dear language either that all contracts, made by or 
on behalf of a company incorporated under the Act beyond the 

2A2 8 
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1S74 scope of the objects for which it was established, should be abso- 

RicBK lutely void, or expressly to enact that contracts though beyond 

AssBVBY *^® scope of those objects should be valid if either previously 

Railway authorized, or subsequently ratified by all the shareholders, our 

Carriage Co. ' ^ j j ' 

' task would si9iply be to carry out that expressed intention of the 
legislature. But there is no express enactment either one way or 
the other in the Act of Parliament, and we must therefore in- 
terpret the Act for ourselves. 

I will endeavour to do so later, but I now proceed to shew how, 
in fact, the q[uestion arises in the present case. The board entered 
into contracts called in the case contracts A, B, C, and D, and in 
October, 1865, entered into further contracts, called in the case 
X, Y, and Z, modifying those. If those seven contracts had been 
such that the board of directors had authority to make them on 
behalf of the company, the plaintiff would clearly be entitled to 
recover. But I think that, looking at those contracts as a whole, 
they are not within the scope of the objects for which the company 
was established, as disclosed in the memorandum of association. 
I do not enter on this part of the subject, as it is fully, and, to my 
mind, satisfactorily disposed of by Bramwell and Channell, BB., 
in their judgments below, and by my Brother Archibald in his 
judgment in this case, which I have perused, and I believe there 
is not any difference of opinion on that part of the case amongst 
the judges in the Court of Error. 

I think, and start with the assumption, that the company was 
not in Ootober, 1865, bound by those contracts, though entered 
into by the board in its name, on the ground that the board had 
exce^ed its authority. But it is contended that the whole of the 
shareholders in the company have ratified the contracts. And 
whether or no that ratification is made out is a question of fact, 
which we have to decide on the statements in the case, with power 
to draw inferences. 

I thinlf we have much reason to complain of the way in which 
the case is stated on this point; and I have had some doubt 
whether we ought not to send down the case to be restated. But 
on the whole I think enough appears to lead me to find this fact 
in favour of the plaintifi*. 

It appears that the board of directors had advanced on the eon- 
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tracts, and on some Spanisli contracts of a similar kind, a large 1S74 
Bum of money. In their balance sheet, dated the 30th of Sep- kiobb 
tember, 1865, they take credit amongst other items for Ashbury 

" Advances on Contracts, C^^b^ok Co. 

£ 8. d. 
Madrid, Placentia, and Malpartida Bailway . 41,338 11 6 

Anvers, Donai, and Toumai ....... 27,191 14 8'' 

and this balance sheet was circulated amongst the sbareholders. 
At the annual meeting, held on the 5th of December, 1865, a 
dividend of 14 per cent, was declared, and was, no doubt, accepted 
by every shareholder. Now, if 1 could see that the entry in the 
balance sheet, above quoted, should have conveyed to the mind of 
an ordinary shareholder that the board had entered into contracts 
ultra vires with the Belgian Bailway, and that the large dividend 
declared was earned in part out of these unauthorized contracts, I 
should have no hesitation in drawing the conclusion that the 
acceptance of that dividend did amount to a ratification of those 
unauthorized contracts, whatever they might be. 

But though the large item thus vaguely described might lead 
a good man of business to ask for explanation, I do not think it 
would convey to the mind of an ordinary shareholder any such 
information as to justify me in drawing the inference that each 
such shareholder adopted the transactions with the Belgian Bail- 
way, knowing them to be beyond the authority of the board. 

Before the next annual meeting of the company times had 
changed. Instead of a flourishing report, and a dividend of 14 per 
cent, a circular was sent, informing the shareholders that the meet- 
ing would be held pro forma, and adjourned to a day of which 
notice would be given. It was, in fact, ultimately held on the 
14th of May, 1867. This circular was sent in consequence of a 
resolution passed at a special general meeting, held on the 20th of 
December, 1866, at which a committee was appointed to inquire, 
and report at an early meeting of the shareholders. 

I draw the inference of fact that the circular was duly sent ; 
and I further think that every shareholder who received such a 
circular must now have been aware that something was wrong, and 
has himself only to blame if after this he failed to learn what was 
the report of the committee of inquiry. 
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1874 That report was presented at an extraordinary meeting of the 

BioHB company, held on the Ist of May, 1867. 

Abhbxtrt '^^ report incidentally refers to negotiations between the board 

Kailwat and some individuals, directors and shareholders, and to the circula- 

' tion among the shareholders of a prospectus and circular letter. 

These are matters which might or might not be material if we 

knew what they were, which the case as drawn does not tell us. But 

this much is obvious to any one who reads the report, that the board 

had entered into contracts in Belgium which the committee were 

advised were beyond the authority of the board. That under 

those contracts a large sum belonging to the company had been 

advanced in Belgium which, as the committee were advised, could 

not be recovered back from the Belgians. That the committee 

thought the directors might be made personally liable in Chancery, 

and that proposals had been made for a compromise between the 

directors and the company on the basis of a transfer of the liability 

and advantage of tliese contracts. 

And the committee wind up their report by saying that ** looking 
at the important interests involved, and the extent to which 
they would be jeopardised by proceedings in Chancery extending 
over a considerable period, they would recommend the share- 
holders to endeavour to effect an amicable settlement with the 
directors without having recourse to legal proceedings." 

At the meeting on the 1st of May, 1867, a committee was 
accordingly appointed " to confer with the directors with the view 
to an agreement being arrived at on the matters in dispute." 

On the 14th of May, 1867, the general meeting adjourned pro 
forma in December, 1866, was convened by a circular letter 
mentioniug among the agenda : 

** To receive, consider, and, if so determined, to adopt any report 
or recommendation which may be made by the committee ap- 
pointed at the extraordinary meeting held on the 1st of May 
instant to confer with the directors with a view to an agreement 
being arrived at on matters in dispute." 

The balance sheet which accompanied this circular shewed a 
loss, and the directors' report also accompanying it declared that 
there was no dividend. These are matters intelligible to, and 
likely to rouse attention in, the dullest and most careless of share- 
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Siolders. I certainly, therefore, feel justified ia saying that there 1874 
AS a prima facie case that every shareholder knew what it was Bichb 
proposed to do. I do not say that it is conclusive. A shareholder ^^ 
might have been dangerously ill during the whole of these six Bailwat 
months, so as to be incapable of attending to business, and other 
•exceptional cases might exist. But the defendants have a strong 
interest in proving that there was even one shareholder who did 
not know what was going to be considered, or who afterwards 
•disapproved of what was actually done, and they fasave made no 
attempt to prove it. 

At the meeting held on the 14th of May, 1867, a resolution was 
-come to [see post, pp. 280-282]. 

The sale to the purchasers of the company's interest in the 
contracts does of necessity involve in it a ratification of those con- 
tracts, and if the purchasers were solvent persons, which, at all 
events, they were believed to be, it was very much for the interest 
of the company that such a sale should be made. I am, therefore, 
not surprised at finding that those who defend the action have been 
unable to find a single shareholder to give evidence that he did 
not assent to or, even now, disapproves of that sale. I draw 
the inference of fact that each individual did assent to it. 

In the circular letter convening the next general annual meet- 
ing, held on the 24th of December, 1867, among the agenda was 
^' to consider and, if so determined, to sanction a contract which 
has been entered into by the company with the directors thereof in 
pursuance of a resolution passed at the last annual meeting, held 
on the 14th of May, 1867." 

At this meeting a formal indenture was produced. [See this 
indenture, post, p. 282, n. (1)]. By the first clause, the Ashbury 
Company assign^ to the purchasers all benefit which the company 
has, or is supposed to have, in the Belgian railways, and all con- 
tracts, and the benefits of all sub-contracts that have been made, 
or expressed to be made, in connection therewith. And by the 
sixth clause the company are to allow their name to be used by 
the purchasers either as plaintiff or defendant. 
. By the last clause it is agreed that nothing shall preclude the 
<3ompany from maintaining that such contracts are ultra vires. 
This last clause may be effectual as between the company and the 
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1874 pnrchaserBy and may, tiiexefor^, aTail the company in aoj fotore 

RicHi^~ proceedings against the directors for breach ct trust; but it 

j^g^j^y cannot^ in my opiniim, prevent the opecatioa of the deed as a 

RAU.VAY ratification of the contracts. 
Cabbiaox Co. 

I think that it is not competent for a peraon, in whoee name a 

contract has been made without aoihofity, to sell the benefit and 

advantage of that contract^ and to anthorize ibe purdiasers to sne 

in his name in order to obtain that benefit* if the contracts shonld 

prove advantagBons, and at the same time to reserve power ta 

repudiate the contract if it prove a losing contract 

I think that the act of selling the contract is an onequvocal 
act of election to ratify and adopt it, and that election being 
once made it is determined for ever. 

At the meeting a formal resolution was passed that the seal of 
the company shonld be afiBxed to this indenture, which was 
accordingly done. 

It was argued before us that all this came too late, because, aa 
is stated in the case, early in May, 1866, the directors of the com/* 
pany repudiated all further performance of the above contracts, 
on the grounds that they were ultra vires, and my Brother 
Bramwelly in his judgment below, /seems to adopt this view, as 
he says (ante, p. 235), '^ If it was ratified it was between the 5th of 
December, 1866, and May, 1866." 

I however, do not agree in this. I think that when the plaintiif 
thus had notice from the directors that they had exceeded their 
authority and that the company were not bound, the phuntifiT 
might, if he pleased, have declared himself no longer bound; and 
I think that if he had done so, a ratification would have come too 
late to bind him. 

But he did not do so ; and as long as he continued ineosting on> 
the contract as a binding one, the company might adopt the 
contract if for their benefit. This, I think, is dear on principle* 
and the case of Soame^ v. Spencer (1), cited in the argument^ is- 
an authority in support of it. 

It seems to me, therefore, that in this case there has, in fact, 
been a complete and deliberate ratification of this contract, under 
the seal of the company, affixed to the ratification in pursuance 

(X) 1 D. & R. 32. 
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of the resolutions of two saece^sive meetings of the company 1874 
conrei^ed for th^ express purpose ; ' and that as a ikct there is no bicbe 

shareholder m a position to object to that ratification, every one xshbvry 

either havins: previonsly assented to that ratification or snbse- Bailway 

. J, . CabriaoeCo. 

quently approved of it; - 

I do not think it is snfficiently made oat thiskt there was any 
ratification before ISdT, but then there was a complete one. I 
have only fntther to observe that there is a technical difficulty 
as to binding a body coiporate at law otherwise' than by its seal. 
I should require further consideration before I decided that a 
ratification by each individual of the whole shareholders, even at 
law, must be inoperative unless declared by it under its seal ; and 
I should also require further consideration before I decided 
whether, at law, it was competent for the corporation to set up 
as a defence that the seal was affixed without the assent of every 
one of the shareholders ; but on the view I take of the facts 
neither question arises in this ease. I therefore come to the 
conclusion that if, in any case, a company formed under the Oom- 
panies Act^ 1862, can ratify a contract made beyond the scope of 
the objects for which it is formed, this company has done so. 

If this view of the &cts is correct it becomes necessary to decide 
the question of law, viz. whether a corporation constituted under the 
Companies Act, 1862, can, even under seal, bind itself in its corpo- 
rate capacity, by a contract for objects beyond the scope of those 
specified in its memorandum of association as the objects for which 
it is established. My late Brother Ghannell, in his judgment in 
the case below, says : ** In some of the earlier cases quoted in 
the argument in which questions were discussed relating to con- 
tracts ultra vires of the companies making them, the question was 
treated as one of illegality. Whatever may be the case with 
regard to companies whieh have been specially incorporated by 
Parliament for a special purpose, and which use the powers so 
obtained for other purposes, it seems clearly settled by the more 
recent authorities that in the case of companies such as that in 
the present case, the persons constituting the company, that is to 
say, the shareholders, may bind themselves in their corporate 
capacity, by their individual assent to contracts not authorized 
by the memorandum of association or other like instrument by 
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1874 which the oonstitiition of the company is defined. The objection 
Bicn to such a contract is not that it is illegal and thetefoie mien- 
AsioicBT ^^^''^^^^^^f bnt simply that it is nnanthorized by the body whom it 
Railway purports to bind." 

The more recent authorities referred to are» I presume, the 
three cases of Spaahmofi y. Ewms (1), Eoom t. SmaBamAe (2), 
and HoMswofih y. Ewim (3)^ decided in the House of Lords in 
1868, and the Fho9phaie of Lime Oompanff y. Grem (4), decided 
in the Court of Common Pleas in 1871. 

In the cases in the House of Lords the company had been in- 
ecMiporated under the Act 7 & 8 Vict, c 110. In the case in the 
Court of Common Fleas thecompany was incorporated under the 
present Act of 1862. 

It is, I think, too much to say that these cases clearly settle 
the point* Instead of saying that these cases clearly settle that 
the lav ia as my Brother Chaanell says, I only say that I think 
them authorities to that effect, and that I think such is the law. 
With this slight alteration I agree entirely with what is above 
quoted. 

I do not aitertain any dodbt that i^ on the true construction of 
astatute creating a corporation, it appears to be the intention of 
the legislature, expressed or implied, that the corporation shall 
net enter into a particular contract^ eyery Court, whether of law 
or equity, is bound to treat a contract entered into contrary to the 
enactment os illegal, and ther^ore wholly yoid ; and to hold that 
a oontEaet wholly yoid cannot be ratified. 

Bat it is of great importanoe, when we oome to construe a 
statute creating a corporation, to consider what would be the 
incidents at common law conferred on a corporation created by 
charter 

The leading authority on this subject is the case of 8uU<ni$ 
Eoqntai. (5) There were many points raised in that case. Those 
which I think material to the present point arose on a part of the 
charter set out in the special yerdict (6), by which the King in- 
corporated the first governors of the Charterhouse, and expressly 

(1) Law Rep. 3 H. L. C. 171. (4) Law Rep. 7 C. P. 43. 

(2) Law Rep. 3 H. L. C. 249. (5) 10 Co. 1. 

(3) Law Rep. 3 H. L. C. 268. (6) 10 Co. 10 b. 
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provided, 1. That they should hare power to purchase, &e., ^^^ 
as well goods, chattels, Ac., as lands. 2. To sue, and be sned. Biobe 
3. To have a common seal, " whereby the same carporation shall a^hbubt 
or may seal any manner of instrament touching the said corpora- c^tiAGECo 
tion and the manor, lands, &c., thereto belonging, or in any wise 
touching or concerning the same. Nevertheless, it is our true 
intent and meaning that the said governors for the tim6 being 
and their successors, nor any of them, shall do^ ov suffer to be 
done, at any time hereafter, any act or thing whereby or by 
means whereof any of the manors, Arc, of the said iBcorposation 
or any estate, ftc., shall be conveyed, &c., to any other whatso- 
ever contrary to the true meaning heteot, o&er than by snch 
leases as are hereafter mentioned, and that in such manner and 
form as is hereafter expressed, and not otherwise.'' The £iDg, 
therefore, by this charter hot only did not in express terms give 
^ power of alienation, but by express negative words forbad any 
alienation except by lease. But the resolution of the Coorty as 
reported by Coke (at p. SO b), was that ^ wh^i a cotporation is duly 
created all other incidents are tacite annexed ; • . • and, therefore, 
divers clauses subsequent in the charter sre not of necessity, but 
only declaratory, and might well have been left out As, 1. by 
the same to have authority, ability, and capsMsity to purohase ; but 
no clause is added that they may alien, &e., and it need not j for 
it is incident. 2. To sue and be sued, implead* and be impleaded. 
3. To have a seal, &c. ; that is also declaratory, for when they are 
incorporated they may make or use what seal they will. 4, To 
restrain them from aliening or demising, but in a certain form ; 
that is an ordinance testifying the King's desire, but it is but a 
precept and doth not bind in law." 

This seems to me an express authority that at common law it 
it is an incident to a corporation to use its common? seal for the 
purpose of binding itself to anything to which a natuml person 
cotdd bind himself, and to deal with its property as a natural 
person might deal with his own. And further, thfat an attempt to 
forbid this on the part of the King, even by exjvess negative 
words, does not bind at law. Nor am I aware of any authority 
in conflict with this case. 

If there are conditions contained in the charter that the cor- 
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1874 poration riiall not do pftrticnkT thmgs, and theae things aie nerer- 

Bjcmi thelesB done, it gives ground for a proceeding by sei. fa. in the 

^^^^ name of the Grown to repeal the letters patent creating the oor- 

Bailwat pooation: see Beg. t. Eadem Arehifdago Company. (1) Bat if 

' the Crown takeno sodi steps, it does not, as I conceive, lie in the 

month either of the corporation, oriof the person who has ccm- 

traeted with it, to say that the contract into which they have 

enterecT was void as beyond the capacity of the corporation. 

I am aware of* no decision by which a corporation at commoB 
law has been permitted to do so. I take it that the tme role of 
law is, that a corporation at common law has, as an incident given 
by law, the same power to contract^ and subject to the same 
restrictions, that a natural penon has. And this is important 
when we come to constroe the statates creating a corporation. 
For if it were tnie that a corporation at common law has a 
capacity to contract to the eoctent given it by the instmment 
creating it, and no further, the question would be. Does the 
statute creating the corporation by express provision, or by 
necessary implication, shew an intention in the legislature to 
confer upon this corporation capacity to make the contract? 
But if a body corporate has, as incident to it^ a general capacity 
to contract, the question is. Does the statute creating the corpora- 
tion by express provision, or necessary implication, shew an in- 
tention in the legislature to prohibit, and so avoid the making of, 
a contract of this particular kind ? 

I think this is the real question, and for that I refer to the 
judgment of Parke, B., in South Yorkshire By. Co. v. Oreat Northern 
By. Go. (2), and the various other cases cited by my late Brother 
Willes and by myself in Taylor v. Chicheeter and Midhuni By. 
00.(3) 

And when we are construing a statute creating and regulating 
a corporation, it is right to bear in mind that, as Lord Coke says, 
'' It is a maxim in the common law that a statute made in the 
affirmative, without any negative expressed or implied, doth not 
take away the common law :" 2 Inst. 200. Affirmative words may 

(1) 2 E. & B. 857 ; 22 L. J. (Q.B.) (2) 9 Ex. 55, 84 ; 22 L. J. (Ex.) 
190. 305, 313. 

(3) Law Rep. 2 Ex. at pp. 375, 389. 
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no doubt be us^d bo as to imply a negative, see Plowden, Com. isri 
118, but I take it the general principle is tlmt thus laid down by r^^T 
Ccesswell) J., in the JEadem ArtAipdago Gompamy vv Beg. ^1), v* 
*^ that to make the wotds giving an express liberty or right bffre _ Bailwat 
the effect of controlling or limiting that if hieh would otherwise 
€xist, they must be very plain." . 

I now come to consider the oonstcuotion of the? Aok of 1862, 
under which the present company is formed. The sectioas of the 
Act of 1862 bearing on the present ease seem to me to be only 
8S. 6, 8, 9, 10, and 12. 

By the 6th section of the Act of 1862, any seren persons may, 
by subscribing their names to a memorandum of association/ and 
otherwise complying with the requisitions of this Act in respect 
of registration, form an incorporated oompcuiy with or without 
limited liability. 

The 8th, 9th and 10th sections provide that the memorandum 
of association shall contain the objects for which* the proposed 
company is to be established. 

The 12th section provides that the company may make certain 
specified alterations in the memorandum of association, not 
including a change in the objects for which the company is to be 
established, and then, in express negative words, ptovideerthat, 
** save as aforesaid, no alteration shall be made in Idle conditions 
contained in the memorandum of association." 

The objects of the proposed company must, therefore, always 
remain the same; and that has, I think, two important effects. 
First. I think that if th^ company, as a body, propose to do any- 
thing beyond these objects, any one dissentient shareholder (who 
has not precluded himself from doing so) may prevent it from 
doing so. 

Secondly. No person can be entitled to fix the compeufy with a 
contract made by the board for any purpose beyond those objects, 
on the ground that the board had an ostensible or apparent 
authority to make contracts of that kind, but must, in order to fix 
the company, at least prove an actual authority given to the board 
to make the particular contract he seeks to enforce. 

Now, if I thought that it was at common law an incident to a 

(1) 2 E. A; B. at p. 888; 23 L. J. (Q.B.) 82. 
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1874 corporation that its capacity should be limited to the extent con* 

iii^ ferred on it by the instrument creating it, I should agree that the 

AsHBijBT <^P^^^7 ^^ ^ company incorporated under the Act of 1862 was 

Railway^ limited to the objects in the memorandum of association* But if 

' I am right in the opinion which I have already expressed, that 

the general power of contracting is an incident to a corporation 

which it requires an indication of intention in the legislature to 

take away, I see no such indication here. There are not eren 

affirmatire words, those used in & 25 of 7 & 8 Yict c. 110, to 

which I shall now refer, haying been (I presume advisedly) not 

repeated. 

The 7 & 8 Yict. o. 110, s. 25, enacto that from the date of the 
certificate the shareholders shall be incorporated *' by the name 
of the company as set forth in the deed of settlement, and for 
the purpose of carrying on the trade or business for which the 
company was formed, but only according to the provisions of this 
Act and of such deed as aforesaid." And then express powers are 
given to the company to enter into contracts for any '' necessary 
purpose of the company." 

I think if the question was whether the legislature had con* 
ferred on a corporation created under this Act capacity to enter 
into contracts beyond the provisions of the deed, there could be 
only one answer. The legislatqre did not confer such capacity. 

But if the question be, as I apprehend it is» whether the l^;iB- 
lature have indicated an intention to take away the power of con- 
tracting which at common law would be incident to a body 
corporate and not merely to limit the authority of the managing' 
body and the majority of the shareholders to bind the minority^ 
but also to prohibit and make illegal contracts made by the body 
corporate in such a manner that they would be binding on the 
body if incorporated at common law, I think the answer should 
be the other way. There certainly is gronnd for suspecting that 
the person who framed the Act 7 & 8 Yict. c 110, thought that 
the corporation would have no other powers than those thu& 
expressly given to it^ and perhaps meant to restrict its powers 
accordingly, but when we remember the canon of construction 
that affirmative words do not take away the common law right, I 
think he has not used words sufficient to effect such a purpose. It 
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would be different if negative words had been used, and it had 1S74 
been said that the company should not do any other acts than biche 
those necessary for the purpose for which it is formed. Abhburt 

The two Acts, 7 & 8 Vict. c. 110, and the Act of 1862, are so Bailway 
much m pan materia, that u it had been settled by judicial 
construction that a company under 7 & 8 Vict. c. 110, was for- 
bidden to make any contract for objects beyond those specified in 
the deed, I should endeavour to put the same construction on the 
Act of 1862, unless the change in the language shewed an inten- 
tion in the legislature to alter the law. 

There are many dicta in courts of equity, worthy of great 
respect, which indicate an opinion not only that such acts are be- 
yond the authority of the board, or even of a majority of the 
shareholders, but also that they are beyond the capacity of the 
company though unanimous. 

These are worthy of great attention ; but I can find no case in 
which it has been decided that a contract so made or ratified by 
the whole company that it would have bound the company in its 
corporate capacity (but for the provisions of the statute), has, 
either at law or in equity, been held void on account of the provi- 
sions of that Act. And I think that the three cases, already 
referred to, of SpaektMrn v. Euhmm (1), J^ana v. SmaUcmbe (2), 
and HovJdtworth v. Evaoks (3), all decided in the House of Lords, 
are at least authorities for the contrary doctrine. 

The question in all three cases was, whether a person, who had 
many years ago de facto retired from the company under an arrange- 
ment made with the directors, was still a shareholder in point of 
law, and therefore ought to be put on the list of contributories. 

In all three cases it was agreed that it was beyond the com- 
petence of the board of directors, or even of a majority of the 
shareholders, to allow such a retirement. In Spaekman'a Case (1), 
the majority of the Lords, Lords Cranworth, Chelmsford, and 
Colonsay, thought it not proved that the whole body of share- 
holders had ratified the arrangement under which Spackman went 
out, and consequently he was retained on the list of contributories. 
Lord St. Leonards and Lord BomiUy, dissenting. 

(1) Law Bep. 3 H. L. C. 171. (2) Law Rep. 3 H. L. C. 249. 

(3) Law Bep. 3 H. L. C. 263. 
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1874 In SmaUeamhe^s Case (1), the majority of the Lords, Lord Cairns 

BicHs <^d Lord Cranworthy tbought it was sufficiently proved that all 

Abiibubt ^^^ shareholders had ratified the arrangement nnder which Hr. 

Railway Smallcombe went out, and consequently he was removed fix>m the 

' list of contributoriesy Lord Chelmsford dissenting. 

In HoiUdsworth t. Evans (2) the majority of the Lords (Lord 
Cairns and Lord Chelmsford) thooght it not snfficienUy proved 
that the arrangement under which he retired was brought to the 
notice of all the shareholders, and consequently he was retained on 
the list of contributories. Lord Cranworth dissenting. 

The differences of opinion, though chiefly on the questions of 
fact, were sufficient to secure that the cases should be very care- 
fully considered, and consequently all that is said in them is of 
high authority. 

In the first of the cases, Spaekman v. Evans (3), all the Lords 
who formed the majority based their decisions on the aosence of 
satisfactory proof that the arrangement was ratified by all the 
shareholders. Lord Cranworth says, p. 190: ''The act of the 
directors in cancelling the shares of the appellant, though not war- 
ranted by the deed of settlement, would be valid if it was either 
previously authorized or subsequently ratified by all the share* 
holders.'' And at p. 194 he says : ^ Looking at all which was thus 
done, I should certainly hold that the conduct of the continuing 
shareholders amounted to a ratification of the illegal or irregular 
acts of the directors, provided it be clear that the shareholders 
knew that they were illegal or irregular, that is, knew that they 
were acts not authorized by the deed, and not done in pursnance of 
the notice given to every shareholder by the circular of the 4th of 
November, 1848." 

It certainly seems to me, that, when using this language. Lord 
Cranworth had in his mind the words of the 25th section of 7 & 8 
Vict. c. 110, previously quoted, and meant to express an opinion 
that the acts of the directors not authoriased by the provisions of 
the deed were illegal in them, but were capable of ratification by 
the corporation. Lord Chelmsford also says, p. 234 : ^ It is quite 
dear that to render valid an act of the directors of the company 

(1) Law Rep. 3 H. L. C. 249. (2) Law Rep. 3 H. L. 0. 263. 

(3) Law Rep. 3 H. L: C. 171. 
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whicli is ultra vires, the acquiefiKsence of the shareholders must be 1874 
of the same extent as the consent which would hare given validity btchm 
firom the first, viz. the acquiescence of each «jid every member of ^gB^\jBY 

the company." Railway 

Lord Colonsay alsa dwells on the absence of proof of knowledge 
on the part of the shareholders, though I do not think his language 
indicates so strongly that he thought that this, if proved, would 
have been decisive in Spackman's favour. 

In the subsequent case of Evans v. SmaUeombe (1), Lord Cairns 
says (speaking of Spaehman v. Evans (2) ), ** I apprehend I am 
correct in stating that it was the opinion of the majority of your' 
lordships in that case, indeed, I think it was the opinion of all 
your lordships who were present^ that, looking to that arrangement, 
which has been called throughout in this case the Chippenham 
arrangement, it would have been competent for any shareholder in 
the company to object within a reasonable time to that arrange- 
ment, that the arrangement was one which was ultra vires of the 
directors, and which, if supported at all, could only be supported by 
reason of the consent or acquiescence of all the shareholders in the 
company, or by the proof of such a state of facts as would lead to 
the reasonable inference that there had been that consent or that 
acquiescence." 

These cases decided in the House of Lords are binding on us as 

&r as they go. I agree that they do not precisely decide the 

very question before us. In the first place they were decisions as 

to a company incorporated under 7 & 8 Yict c. 110, which difiers 

in its language from the Act of 1862. It seems to me that the 

difference in the wording of the two Acts is such that it is more 

plausible to say that 7 & 8 Yict. c, 110, is prohibitive, than to 

say that the Act of 1862 is so. In the next place, the question 

raised was whether a particular person was to be inserted on the 

Kst of contributones, which, as pointed out by Lord St. Leonards, 

is an equitable question, and in a court of equity the distinction 

between the body corporate and the whole of the individuals who, 

in the aggregate, form that body corporate, is not so important as 

in a court of law. The present question is a purely legal one, 

viz.. whether the body corporate is bound by this contract. But I 

(1) Law Rep. 8 H. L. 0. 249, at p. 253. (2) Law Bep. 3 H. L. C. 17i. 

Voii. IX. 2 B 3 
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1874 take it that the question whether the statute 7 & 8 Yict. c. 110, 

KicBoi rendered a proceeding beyond the provisions of the deed illegal, 

j^g^j^ that is, malum prohibitum, is the same in equity as at law. The 

Bailwat act, illegal in that sense, could no more be adopted and set up in 

' equity than at law; and I therefore apprehend these cases do 

decide conclusively that an arrangement such as that come to in 

Evans v SmaUcombe (1) was not forbidden by the statute 7 & 8 

Vict. c. 110. 

It was argued by the counsel £or the defendants before us that 
the object there was to enable one of the partners to retire, which 
might have been done consistently with the provisions of the deed 
in some other way ; and perhaps that it fell within the general 
power given to companies in the twelfth subsection of s. 25 — 
viz. '^ to perform all other Acts necessary for carrying into effect 
the purposes of such company, and in all respects as other partner- 
ships are entitled to do." Lord Eomilly, who was one of the 
dissentient minority in Spaekman v. Eoans (2), says: ^'Of 
course, if this company had bought mines, or entered into a con- 
tract to set up a steam-packet business, this would have been 
simply void, and would not have bound the company or any one, 
because tbey could do nothing that was beyond the objects of the 
company ;" which may be construed »a indicating that he had 
some such distinction in his mind. I think, however, when looked 
at with the context, he must be understood as merely saying that 
the arrangement was voidable, not void, standing good till some 
one entitled to do so took steps to avoid it, whilst such an act 
as he supposed would be void till affirmatively ratified. With this 
exception I have looked through the opim'ons delivered in the 
House of Lords without finding anything to indicate that such a 
distinction was in the mind of any one of the noble and learned 
lords ; and I think that we should hardly be following out the ratio 
decidendi of the majority of the House of Lords if we acted on 
such a distinction. 

I do not think we can properly enter on the consideration of 
what it would have been politic in the legislature to enact. If we 
could do so, I think much might be said on both sides. 

I am impressed with the hardship on incoming shareholders, 

(1) Law Bep. 3 H. L. C. 249. (2) Law Bep. 3 H. L. C. 171, at p. 244. 
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who, it is saidy have a right to believe that the company is carry- 1874 
ing on the business for which it is formed and no other. And kighb 
though, of course, if the property of the company has been already xsmjj^Y 

squandered on unauthorized transactions or embezzled, the in- Railway 

CabiuaobCo. 
coming shareholder mnst bear that loss ; yet it is hard on him to 

be made liable to a contract beyond the objects of the company, 

even though that contract must by supposition have been ratified 

by the outgoing shareholders through whom he derives title. 

On the other hand, it may often happen that when the share- 
holders first learn that the unauthorized contract has been made, 
their capital may be already so inextricably engaged in it that to 
stop the contract would be certain ruin, and to go on would give a 
very fair prospect of extricating themselves without much loss, 
perhaps with profit. 

And the recent cases in the Hou^e of Lords shew what very 
great hardships may fall on third persons if a transaction is always 
to be held void, though ratified by the whole shareholders. 

And I do not see any risk of a company practically carrying on 
business for other objects than those named in the memorandum. 
The difficulty of obtaining the assent of all shareholders, and of 
proving that it had been obtained, is so great that no sensible man 
would trust to that and deal with the company on those terms. 

But I do not think that we can ask what ought to have been 
'enacted by the legislature. Our duty is to declare what has been 
actually enacted. 

And I think, for the reasons I have above given, that in this 
case the unanimous shareholders have in fact assented to the rati- 
fication under the seal of the company of this contract ; and that 
such a ratification, at all events, makes the contract binding on the 
company in its corporate capacity. 

I think, therefore, that the judgment of the Court below should 
be affirmed. 

My Brothers Brett and Grove agree in this judgment. 

As this Court is equally divided, the judgment appealed against 
must be affirmed. 

Archibald, J. (1) This is an action by the plaintiff, as sur- 

(1) Keating and Quain, J J., concurred in this judgment. 

2B2 3 
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1874 viving partner in the firm of Eiche Brothers, railway contractors, 

BtcHB domiciled at Brussels, to recover from the defendants damages for 

AMBORt ^^^ breach of certain contracts of the 30th of January and the 

Railway; 14th of October, 1865. 

GAtBlAOE Co. __ 

The case comes before us on error from the Court of Exchequer. 
The facts are set out in a special case and appendix, the Court 
having power to draw inferences of fact ; and the question sub- 
mitted is, whether the plaintiff is entitled to recover any damages 
from the defendants. The judgment of the Court below was in 
favour of the plaintiff, the majority of the Court being of opinion 
that the question should be answered in the affirmative. 

The defendants are a limited company, incorporated in Septem- 
ber, 1862, by the name of the Ashbury Bailway Carriage and Iron 
Company, under the Companies Act, 1862. By the 3rd clause of 
their memorandum of association, the objects of the company are 
thus stated : — 

'* 3. The objects for which the company is established are, to 
make, or sell, or lend on hire railway carriages and waggons, and 
all kinds of railway plant, fittings, machinery, and rolling stock ; 
to carry on the business of mechanical engineers and general 
contractors; to purchase, lease, work, and sell mines, minerals, 
land, and buildings ; to purchase and sell as merchants, timber, 
•coal, metals, or other materials, and to buy and sell any such 
materials on commission or as agents." 

By article 4 of the articles of association it is provided that ''an 
•extension of the company's business beyond or for other than the 
•objects or purposes expressed or implied in the memorandum of asso- 
ciation shall take place only in pursuance of a special resolution." 
No special resolution was ever passed in the terms of that article, and 
there has been therefore no modification or extension of the objects 
of the company as set forth in the memorandum of association. 

It appears by the articles of association that the company had 
purchased of John Ashbury the business carried on by him at 
Openshaw and Ardwick, in the county of Lancashire, which busi- 
ness was the building of railway carriages and waggons, and the 
making of turntables, points, crossings, and roofis, but it had never 
been extended to the construction of railways, or the supply of 
money for such construction. 
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By the agreement John Ashbury engaged to accept the office of ]s?4 
managing director of the company for the space of one year at -r^^ 
least The company having been thus constituted it appears that ^- 
on the 14th of March, 1864, the Belgian Goyemment had granted RjnLWAT 
to Messrs. Gillon & Baertsoen (subjects of Belgium) a provisional 
concession (which afterwards became absolute) for the construction 
of a line of railway in Belgium, from Antwerp to Toumai, which 
it was expected would be continued to Douai, in France, with the 
option of taking a further concession of such part of the line to 
Douai as would be within the Belgian frontier. The concession- 
aires had power to transfer the concession to a third party. 

By the terms of the concession the sum of 20,O0OZ. was to be 
deposited as caution money. Of this sum the concessionaires had, 
before the mouth of January, 1865, deposited lOOOZ. They had 
also, prior to the date of the concession, entered into a contract 
with Messrs. Biche (the plaintiff and his deceased partner) for the 
construction of the railway from Antwerp to Toumai and its two 
branches, with all accessories, and for the supply of the rolling and 
fixed plant for the sum of 806,604Z., of which they were to receive 
in bonds 500,924Z., and in shares of a society anonyme 305,680Z. 
The concession operated as a lease of the enterprise to the con- 
cessionaires for the period of ninety years (articles 34, 35), during 
which period they would continue liable to the Belgian govern- 
ment for the performance of the conditions stipulated in the grant. 
But the concessionaries were at liberty to assign their rights and 
transfer their obligations to a soci^te anonyme to be constituted 
in accordance with the law of Belgium, who were in that event to 
be substituted for them, as if the concession had been granted to 
such society directly. 

The facts in connection with this concession having come to the 
knowledge of Mr. James Ashbury, then assistant acting director of 
the Ashbury Company, it occurred to him that a large profit was to 
be made out of the concession if the construction of the line and 
the supply of the fixed and rolling stock were carried out by 
Messrs. Biche Brothers on the terms so agreed upon between him 
and Messrs. Gillon & Baertsoen, and that it would be desirable to 
secure the concession for the Ashbury Company. Accordingly, 
negotiations were entered into by him (assuming to act on behalf 
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1874 of the AsKbiiry Company) and the parties in Belgiam, and after a 
- BicBB report by him on the subject to the directors of the Ashbury Cora- 
AsmuiTT V^^Jj ^® ^^^ eventually, by a resohition of the board of directors, 

Bailwat passed on the 19th of January, 1865, authorized to conclude anv 
CabbiageCo. , . j7 J 

contract havmp^ reference to the concession of the Antwerp, 

Toumai, and Douai Railway, subject to the ultimate approval ot 

the board, and was supplied by the directors with 26,000Z. of the 

money of the company for the purpose of paying 20,000Z. in respect 

of the deposit or caution money, and 6000/. to the concessionaires 

on account of the sum to be ultimately received by them for the 

transfer of the concession. He accordingly proceeded to Brussels, 

and there, on the 30th of July, 1865, the contracts described in 

the case as A, B, C, and D were entered into by him in the name 

and professing to act as the agent of the Ashbury Company. 

The first of these contracts. A, recites generally the facts in 
connection with the concession, and the obligation of the conces- 
sionaires towards the government. It also refers to the agreement 
between the concessionaires and Messrs. Riche Brothers for the 
construction of the line, and then proceeds to assign the concession 
to the Ashbury Company in such wise, " that they shall be to all 
intents and purposes in the lieu and stead of Messrs. Gillon & 
Baertsoen." In consideration of this transfer the company under- 
take to reimburse to Gillon & Baertsoen the amount of the caution 
money (lOOOZ.) already paid by them, and to pay the residue of the 
caution money to the government, and to pay to Gillon & Baert- 
soen 1,752,630 francs (including the caution money) half in money 
and half in paid-up shares of a societe anonyme to be formed, and 
they also bind themselves to perform in all respects the engage- 
ments, charges, and obligations entered into by Messrs. Gillon & 
Baertsoen both with the Belgian government and with Messrs. 
Riche Brothers. They also engage to constitute a societe 
anonyme according to the law of Belgium, with a capital of a 
stipulated amount by which the execution of the line was to be 
secured, Messrs. Gillon & Baertsoen agreeing to concur with the 
defendants in a transfer of the concession to the proposed society, 
so that Messrs. Gillon & Baertsoen should be released from their 
obligations towards the state. 

The agreement also contained stipulations with respect to the 
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option of taking the concession of the section on the Belgian 1874 
frontier, to which, however, it is unnecessary to refer. Bi^ 

The contract B purported to be made between the proposed ^^^jj^j- 
societe anonyme and Messrs. Biche Brothers, and embodied the Railway 
terms upon which the latter were to undertake the construction of 
the line, and James Ashbury, among others, having accepted the 
functions of a director of the proposed soci^t6 anonyme, undertook 
when that society was finally constituted to accept and sign the 
agreement in the name of the Ashbury Company, so as to make 
it binding. It may be as well to mention here that the soci^tS 
anonyme was afterwards, on the 27th of October, 1865, duly con- 
stituted, that Messrs. Biche declared that they accepted the con- 
tract for construction of the line, and that the contract B was 
approved and ratified on behalf of the society. 

The contract C purported to be made betweai the Ashbury 
Company, represented by Mr. James Ashbury, their assistant 
managing director, on the one part, and Messrs. Biche Brothers 
on the other part. After reciting the concession and its transfer, 
and the agreement between Biche Brothers and Messrs. Gillon & 
Baertsoen, of the 28th of April, 1863, it proceeds to define the 
terms as between the Messrs. Biche Brothers and the Ashbury 
Company, on which the former are to construct the railway, and 
the manner in which payments are to be made by that company 
to the societe anonyme, for the benefit of Messrs. Biche Brothers. 

By this agreement the Ashbury Company undertake to supply 
the fixed and rolling stock of the said intended railway (thus 
liberating Messrs. Biche Brothers* firm from so doing), and to 
make payments at certain agreed rates to the societe anonyme for 
the benefit of Messrs. Biche Brothers. 

By contract D, purporting to be made between Biche Brothers 
and the Ashbury Company, the latter re-conveyed to Messrs. Biche 
Brothers the contract for the rolling stock, in consideration of 
deductions to be made from the amount to be paid by the Ashbury 
Company to the societd anonyme. 

The reasons for this modification of the arrangements are ex- 
plained in paragraph 13 of the ease. (1) 

(1) Paragraph 13. ** The reason for stated by the said Mr. James Ashbury 
the arrangement oontamed in D, as to his directors, was that the minister 
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On the signature of these contracts, Mr. James Ashbory pmd 
oyer the 20,OOOZ., as stipulated, and a subscription was made in 
the name of the Ashbury Company, of 60,0007. towards the re- 
quired capital of the society anonyme. 

Mr. James Ashbury, on his return, made, on the 8th of February, 
1865, a written report to a board meeting of what had been done. 
The report was approved and confirmed by the board, and, together 
with a guarantee of a company called the Plant Company (to 
which it is not necessary to make any further reference), and the 
contract with Messrs. Biche Brothers, was ordered to be registered 
and preserved in the office of the company at Openshaw. 

At this stage, the board of directors of the Ashbury Company 
entertaining doubts as to their power to bind the company by such 
contracts, proposed to transfer the liability and advantage of these 
contracts to some other company existing or to be formed for the 
purpose ; but before this scheme had made much, if any, progress 
it was suspended or abandoned. 

In the months of July, August, and September, 1865, the plain- 
tiff made the necessary plans and surveys for constructing the line 
of railway, and Mr. McCandlish was appointed by the directors of 
the Ashbury Company chief engineer of the line, and was after- 
wards, on the 4th of October, 1865, accredited by them to the 
plaintiff as the engineer with whom he might arrange all details, 
and by whom his plans were, if necessary, to be approved. 

Early in October, some modification of the existing agreement 
being deemed necessary, the board of directors of the Ashboiy 
Company sent Sir Cusack Boney and Mr. Tahourdin, their soli- 
citor, over to Brussels with authority from the board to make final 
arrangements in relation to the contracts of the 30th of January, 



would not allow the proposed rolling 
stock for the line to enter Belgium free 
of duty, and that the proposed prices 
for such rolling stock would therefore 
not be such as would leave a profit to 
the defendants, and that he therefore 
proposed to Messrs. Kiche Frbres that 
they should manufacture their own 
stock, or sublet it in Belgium, and pay 
the defendants for the profit they would 



have had if the plant had been ood- 
structed at Openshaw. Ultimately the 
arrangement was that Messrs. Ricfae 
should provide the stock and take all 
responsibility thereon, and that the Ash* 
bury Company should receive aa 
pensation the sum of 20,000f. in 
at par, such shares, of course, bearii^ 
no interest during constmctioik* 
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1865 ; and on tlie 14th of October, 1865, Sir Cusack Honey, in the 1874 
name, and professing to act as the agent of, the Ashbnry Com- Ricct 
pany, entered into the contracts referred to in the special case, as ashbubt 
marked X, T, and Z, ^ Railway 

Gabbiaqb Co, 

Contract X purports to be made between Messrs. G-illon & 
Baertsoen of the first part, the Ashbury Company of the second 
part, and Messrs. Biche Brothers of the third part. It has refer- 
ence mainly to the stipulation in the former contract with regard 
to the option to take the concession from Toumai to Donai, which 
it modifies to some extent, as to the period daring which the 
option of the defendants' company to accept or decline the conces- 
sion is to be exercised. The material parts of it, with reference to 
the questions in this case are, that it provides that the conventions 
of the contract of the 30th of January, 1865, as to the Antwerp 
and Toumai section of the line, are to be strictly maintained, 
except that the Ashbury Company are to appoint three instead of 
two commissioners of the soci^tS anonyme, as originally stipu- 
lated. 

The contract Y was an additional or supplemental agreement 
to the contract B, modifying the quantities of work and the dis- 
tribution of the cost of construction, in consequence of changes in 
the statutes of the society anonyme, required by the Belgian 
government. 

The contract Z purports to be made between the Ashbury 
Company, represented by Sir Cusack Eoney, on the one hand, and 
Messrs. Biche Brothers, on the other. 

After reciting the contracts of the 30th of January, 1865, and 
that it had been agreed that the capital of the societe anonyme 
for the Antwerp and Toumai Bail way, which was to be 32,760,000 
francs, should be represented by 55,000 bonds, at 3 per cent., on a 
capital of 500 francs, reckoned at 250 francs, and by 38,020 shares 
of 500 francs each, and a wish to modify the agreement between 
the Ashbury Company and Biche Brothers, it is substituted as a 
final settlement of the rights and liabilities of the Ashbury Com- 
pany and Messrs. Biche. 

After articles in substance binding the Ashbury Company 
to complete the society anonyme, and binding Messrs. Biche 
Brothers to carry out the construction of the line, in accordance 
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1874 with the conditions already settled between them and the pro- 

BioHE posed society anonyme, it is declared that Messrs. Biche Brothers 

AsHBUBT ^^^® accepted the contract only after having secnred to them- 

Bailway selves and obtained the co-operation of the Ashbury Company, 
CabbiageCo. _ _ - _ _ _ * , - ..1 .1 /. 1 

who have bound themselves to supply them with the funds neces- 
sary for the carrying out of their undertakings and the Ashbury 
Company bind themselves to pay into the funds of the sociSte 
anonyme an amount in cash of 15,316^000 francs, in exchange for 
the 55,000 bonds, taken at the rate of 250 francs each, part of the 
intended capital of the proposed societe anonyme, and 3132 shares 
taken -at par, such payments to be effected gradually in the pro- 
portion of the payments that were to be made to Biche Brothers, 
and in such a manner that the latter should always receive from 
the society anonyme an amount of 15,316 francs, in cash, upon a 
total certificate of 82,760 francs, and so on in the same ratio. 

There are also provisions in the contract relating to the Douai 
section of the line in the event of the concession being claimed 
and accepted by the Ashbury Company, but it is not necessary to 
make any further reference to them. 

I have thought it expedient to state thus fully the circum- 
stances under which these contracts were entered into, as they are 
found by, or are to be inferred from, the facts stated in the special 
case, and the substance of such of their provisions as are important, 
because the manner in which the contracts are connected may 
have a material bearing upon the question how far, if not originally 
binding on the Ashbury Company, they have been rendered so by 
the subsequent conduct of the shareholders. 

Engagements somewhat similar to those which were entered 
into with reference to the Belgian concession had also been entered 
into by the directors of the Ashbury Company in regard to a con- 
cession, in Spain, of a line of railway called the Madrid, Placentia, 
and Malpartida Eailway, upon which large advances had been 
made by the directors out of the funds of the Ashbury Company. 
In neither case was there any ultimate contract binding the Ash* 
bury Company to supply any fixed or rolling stock, and in the 
case of the Belgian contracts, the substance of the arrangements 
entered into was that the Ashbury Company were to supply the 
funds for the construction of the line. 
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The plaintiff having, as already mentioned, made the necessary 1874 

plans and surveys for constnicting the line of railway, proceeded, Biche 

after the 14th of October, 1865, to constmct the line, and entered astoubt 

into several contracts with other persons for that purpose. Railway 

OABBIAGE \jOm 

In respect of this work, pay-sheets were sent to the societe 
anonyme, approved and countersigned by Mr. McCandlish, as 
engineer, and the proper proportion of each pay-sheet was paid in 
cash into the treasury of the 8oci6te anonyme by the directors of 
the Ashfoury Company in the name of the company. 

In October, 1865, the board appear to have been advised that 
the agreements were ultra vires of the directors, and not binding 
on the company, and that the 26,000Z. could not be recovered 
back ; and thereupon a scheme for the transfer of the concession 
was revived by the directors, and a company was projected for the 
purpose of taking over the contracts, to be called the Antwerp, 
Toumai, and Douai Railway Contract Company, Limited. 

The first information with reference to these Belgian contracts 
which appears to have been given to the shareholders generally of 
the Ashbury Company was at the third annual general meeting of 
the company on the 5th of December, 1865. 

That meeting was convened by a circular of the 27th of No- 
vember, 1865, in which the business to be transacted was stated to 
be, inter alia, '^ to declare a dividend payable out of the balance 
as shewn by the balance sheet sent therewith." 

The balance sheet referred to was made up to the 30th of 
September, 1865, and on the credit side were the following 
items : — 

" Advances on contracts : — 

« Madrid, Placentia, and Malpartida Railway £41, 338 11 10 
" Anvers, Douai, and Toumai Railway . . 27,191 14 8" 

At this meeting it appears that these Belgian and Spanish con- 
tracts were the subject of strong observations, and that the chair- 
man gave the meeting to understand that the item in respect of 
the Belgian contract would not appear again in the accounts, it 
being then considered that it would be taken over by the Antwerp, 
Ac, Contract Company. (1) 

(1) This appeared from the report of to below, which was printed in the 
the committee of investigation referred appendix to the special case. 
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1874 A resolution was passed at this meeting in these terms, tiz. 

BxcmT ~ '^ That the accounts now read be approved and adopted/' and a 
AsTOTTBT dividend for the year was declared out of the balance. 

Kailway On the 20th of December, 1866, an extraordinary general 
CabbiagiGo. . 

meeting of the Ashbury Company was held, at which a committee 

of shareholders was appointed " to inquire into the past proceed- 
ings and present position of the company, and the best means of 
conducting its business for the future, with power to take such 
legal advice as they might deem desirable, and report to an early 
meeting of the shareholders.'* 

The committee proceeded with the inquiry referred to them, 
and prepared a report ; and, at an extraordinary meeting of the 
shareholders, held on the 1st of May, 1867, the report was read, 
and ordered to be entered on the minutes of the company. The 
report gives the history of the Belgian contracts, and the various 
steps taken by the directors in regard to them, together with ob- 
servations on the advances in respect of the enterprise appearing in 
the balanoensheet of the 30th of September, 1865 ; and states, in 
substance, that the committee had been advised that the contracts 
were ultra vires, and that the shareholders were not bound by any- 
thing that had subsequently passed, but that the directors were liable 
to replace the moneys of the company which had been misapplied 
on the impeached transactions. The report, however, in con- 
clusion, recommends an endeavour to effect an amicaUe settlement 
with the directors, without having recourse to legal proceedings. 
Three of the shareholders were thereupon deputed by the meeting 
to confer with the directors, with the view of an agreement being 
arrived at on the matters in dispute. 

On the 14th of May, 1867, the fifth annual meeting of the com- 
pany was held. This meeting was convened by a circular to the 
shareholders stating, among other objects of the meeting, as fol- 
lows : that it was convened *' to receive, consider, and if so deter- 
mined, to adopt any report or recommendation which may be made 
by the committee appointed at the extraordinary meeting of the 
company held on the Ist of May, instant, to confer with the direc- 
tors with the view to an agreement being arrived at on matters in 
dispute." 

At this meeting a balance sheet was presented, made up to the 
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30th of September, 1866, shewing, on the credit side, advances on 1874 
the Spanish and Belgian contracts in precisely the same form as biohe 
that appearing on the balance-sheet of the previous year. Mr. ^^ 
Hulse, one of the deputation appointed to confer with the directors Railway 
with respect to these items, reported the result of a conference 
with the directors, and it was resolved that the following recom- 
mendation of the deputation be received and adopted, viz. : — 

** That, having reference to the proceedings at the annual meet- 
ing of shareholders in the year 1865, in regard to the intention 
of the directors and other parties taking over the Antwerp, 
Toumai, and Douai Bailway concession contract, and having re- 
ference also to the anticipated loss on the said contract, and also on 
the amount advanced by the Ashbury Company on the Madrid, 
Placentia, and Malpartida Bailway concession contract, and the 
differences that have arisen in regard to the legality of these items 
of expenditure appearing in the Ashbury Company's accounts, it 
18 for the interests of the company that the following arrangement 
should be accepted, and that the same be accepted accordingly, 
and that it be referred to the solicitor of the company to carry it 
out in such way as counsel shedl advise. 

"1st, Messrs.. James Ashbury, B. Whitworth, M.P., F. A. 
Einney, Alfred Peek, James Holden, Thomas Hodson, Jno. White- 
head, jun., W. A. Cunningham, Thos. Yickers, the executor of 
John Ashbuvy and Geo. Wood, by themselves or their nominees, 
hereinafter called the purchasers, to purchase from the Ashbury 
Company for the sum of £ , to be paid by four equal half- 
yearly instalments secured by promissory notes, without interest, 
any estate or interest which the company may have in the An- 
twerp, Tournai, and Douai concession contract, and the Madrid, 
Placentia, and Malpartida concession contract^ on which the com- 
pany may have paid sums amounting together to the sum of 
£ • All interest due by the Spanish Government on the 
Malpartida contract advance to belong to the Ashbury Company 
to this date. 

" 2nd. The Ashbury Company to take any legal proceedings in 
enforcing the claims, or defending any actions, or otherwise in 
relation to the said businesses, which may be required in the name 
of the Ashbury Company, but at the expense of the said pur- 
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1874 chasers, who are to indemnify the Ashbury Company against all 

RioHB claims and liabilities which have arisen^ or may hereafter arise, in 

As^uBT connection with the said concession contracts, or either of them, 

RAttWAT or which may be incurred in using the name of the company." 
CarbiaobCo. ^ ° ^ ^ 

Subject to this resolution, thcbalance sheet and accounts for the 

year ending the 30th of September, 1866, were approved and 

adopted, an alteration being made in the balance sheet by omitting 

the amount of the advance on the Spanish contract, and changing 

the entry as to the advance on the Antwerp and Toumai contract 

into the following form, viz. — 

"Advance on contracts, viz. : — 
" Madrid, Placentia, and Malpartida Eailway, 
and Anvers, Douai, and Tournai Bailway, 
taken as per resolution of shareholders. May 
14th, 1867 £27,705 3." 

It was resolved also that the shareholders who formed the 
deputation should superintend the completion of the proposed 
agreement. 

On the 24th of December, 1867, the sixth annual meeting of 
the company was held. 

This meeting was convened by a cii'cular to the shareholders 
stating that, among other things, the meeting was held to transact 
the following business, viz. " to consider and, if so determined, to 
sanction a certain contract which has been entered into by the 
company with the directors thereof, in pursuance of a resolution 
passed at the last annual meeting of the company, held on the 
14th of May, 1867." 

At this meeting it seems tolerably clear that all the shareholders 
did not attend, but it must be presumed that the circular was sent 
to all. The deputation reported the terms of the agreement 
entered into with the directors, which was in the form of an inden- 
ture purporting to be made between the Ashbury Company of the 
first part, and certain directors and shareholders of the company, 
therein described as the purchasers, of the second part. (1) 

(1) By this deed, after reciting that with the Belgian and Spanish railways 
the company had been engaged in in question and with the Antwerp, Arc, 
negotiations and transactions connected Contract Company, in the course of 
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The resolatioii of the 14th of May, 1867, for the settlement of 1874 
the differences between the directors and the company was sane- hichx 
tioned and confirmed, and it was resolved that the agreement re- 
ported, which had been entered into in pursuance of that resolu- 



V. 

ASBBUBT 
R.ULWAT 

Carbiage Oa 



which the company had made large 
advances, which appeared in the ac- 
oonnta gubmitted to the genend meet- 
ing of the company as amounting in 
18()5 to 68,5307. 6«. 6(f., hut which had 
been reduced in 1866 to 62,3801. 6«. 2d. ; 
and that the company had been ad- 
Tised that all negotiations and trans- 
actions on its behalf or on its account 
-with respect to the said railways were 
ultra vires, and that the company was 
not bound thereby, and that the com- 
pany in fact disclaimed all liability and 
obligation in respect thereto, and had 
required the parties of the second part 
(being or representing the directors of 
the company who entered into such 
negotiations and transactions on the 
part of the company) to take upon 
themselves all the contracts and liabi- 
lities arising out of, or connected with, 
or consequent upon such negotiations 
and transactions, and to indemnify the 
company therefrom as thereinafter pro- 
vided ; and that with a view to the 
future satisfactory working of the 
affairs of the company certain proposals, 
having for their object a settlement of 
all disputes and differences in relation 
to or arising out of the matter afore- 
said, were made to a special meeting of 
the company, held on the 14th of May, 
1867 (reciting the proposals and their 
adoption, and that it was referred to 
the solicitor of the company to carry 
them out in such way as counsel should 
advise) ; and that since the date of the 
meeting certain arrangements had been 
made between the company^nd the pur- 
cAawr«, under which 13,938Z. ISs. Hd, 
had been paid by the purchasers to the 
company in discharge and settlement 



of one-half of the sum of 27,7052. Os. 3d., 
and of all claims for interest which 
either of the parties bad upon the 
others in respect of the several mone- 
tary transactions arising out of the 
matters thereinbefore mentioned up to 
the 30th of September, 1867. 

It was witnessed that in pursuance 
of the resolution and arrangements, 
and in consideration of the agreement 
thereinafter entered into and the pro- 
missory notes to be given by the pur- 
chasers, the company agreed with the 
purchasers as follows : — 

!• That the company would, at the 
request and expense of the parties re- 
quiring the same, make, do, and exe- 
cute all such assignments, acts, matters, 
and things, as the purchasers respec- 
tively, or their counsel, might reason- 
ably require and advise, for assigning 
to and vesting in the purchasers and 
their respective executors and adminis- 
trators, in proportion to the amounts to 
be paid by them respectively upon the 
said promissory notes, all the rights, 
claims, estates, interest, and benefit of 
every description which the company 
had, or were supposed to have, upon or 
in respect of or in relation to the said 
Spanish and Belgian railways respec- 
tively, or the concessions thereof respec- 
tively, or the fixed or rolling plant 
thereof respectively, and the deposits, 
caution-moneys and other sums, and 
interest or dividends made, or paid, or 
accrued, or thereafter to accrue, in re- 
lation thereto or connected therewith, 
and all contracts and securities for the 
same, and the benefit of all sub-con- 
tracts which had been made, or ex- 
pressed to be madoi in connection 
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tioDy shotild be adopted and confirmed^ and that the seal of the 
company shoald be affixed thereto. 

The balance sheet made up to the 30th of September, 1867, was 
also adopted with this modification, that the entry which stood 
previously " Advances on contracts, 25,783Z. 75. 4cJ.*' was directed to 
stand thus on the credit side of the account — '* Advances to be re- 
funded, in accordance with a resolution passed at a meeting of 
shareholders on the 14th of May, 1867, 27,705^. Os. 3d:' The seal 
of the company was accordingly affixed to the indenture, which 
was also duly executed by the other parties to it. 

Under these circumstances, it was contended before us on behalf 
of the defendants, first, that the contracts with the plaintiff were 
ultra vires of the directors of the Ashbury Company ; secondly, 
that they were incapable of ratification by the shareholders so as to 
render them binding on the company in its corporate character ; 
thirdly, that, if not incapable of ratification, they were not, in 
fact, ratified and rendered binding. 

As regards the first of these contentions, we intimated during 



therewith, with governments, or com- 
panies, or individuals. 

2. That the purchasers should be 
considered as having been let into pos- 
session of the purchased property on 
the 3(Hh of September, 1866. 

By the three following clauses the 
purchasers agreed, on the execution 
of the indenture by the company, to 
make and deliver to the company their 
respective promissory notes for the re- 
spective sums set opposite to their 
names in the schedule, and (in the 
same proportion) to indemnify and save 
harmless the company and their pro^ 
perty and effects from and against all 
the obligations of every description 
which had been entered into or under- 
taken by the company or any of its 
directors or agents, in respect of and 
arising out of the contracts and pre- 
mises agreed to be assigned, or upon 
the use of the company's name in pur- 
suance of the following clause : — 



6. That the company should, at the 
costs and risks of the purchasers, allow 
its name to be used as plaintiff or de- 
fendant, as the case might require^ in 
or about any actions, suits, or other 
proceedings which might be com- 
menced or prosecuted in relation t6 the 
premises. 

7. That nothing therein contained 
should be construed, deemed, or taken 
to be an admission by the company that 
all or any of the negotiations and trans* 
actions thereinbefore mentioned were 
legally binding on the company, or to 
preclude the company from maintain- 
ing and alleging that such negotiations 
and transactions were ultra vires, if 
they should be advised so to do, in any 
proceedings at law or in equity which 
might be taken, commenced, or prose- 
cuted against the company in respect 
of the said negotiationa and 
tions, or any of theuL 
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the argument our opinion tliat the Belgian contracts were in excess 1874 
of the powers of the directors, and beyond the scope of the memo- bJgbb 
randum of association : Taylor v. Chichester and Midhurst RaiU j^^^ 
way Co, (1) I agree entirely with my Brother Bramwell in his ^^^^^^3], 
observations on the language of the memorandum of association to 
the effect that the words '^ carry on the business of mechanical 
engineers and general contractors " cannot be held to authorize 
generally the making of any contract whatever. They must, 
having regard to the context, be restrained to contracts for the 
execution by the company, or their servants, or agents, of mechan- 
ical engineering works, or other like works, and cannot be ex- 
tended to such contracts as those in question. 

The history of the formation of the company, though perhaps 
not admissible for the purpose of construing the memorandum, 
shews t^t such contracts were never contemplated ; for the 
business purchased, which had been carried on by Mr. John Ash- 
bury at Openshaw and Ardwick, had never been extended to the 
construction of railways, or to agreements of a ^' financing " de- 
scription. 

As regards the second point, namely, that the contracts were 
incapable of ratification by the shareholders so as to render them 
binding on the company in its corporate character, it was argued 
on behalf of the defendants that the contracts in question were so 
entirely beyond the competency of the company, that if every 
shareholder had agreed to them, and the corporate seal had been 
affixed to them, they would nevertheless have been invalid ; and 
this was said to result from the true construction and effect of the 
Companies Act, 1862, under which the company was constituted. 
In support of this proposition it was contended that the contracts 
in question being beyond the scope of the memorandum of associa- 
tion were impliedly forbidden by the provisions of the 4th, 8th, 
and 12th sections of the Act ; that although within certain limits 
provision is, by the conjoint effect of ss. 12, 18, and 50, made for 
changes or modifications of the conditi<ms contained in the memo- 
randum of association in pursuance of a special resolution, yet 
that the power to change or modify the conditions of the memo- 
randum is limited to the increase or the consolidation of the capital 

(1) Law Rep. 2 Ex. 856. 
Vol. IX. 2 3 
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1874 or its division into shaare^, or its bontetisddn into pat(tnp sbatcs or 

' Bjc^ stock, or by s. 13 to a change, with the approval of th0> Boaid of 

j^g^^^^ Trade, of the name of thecompany ; and that the- 4th of the'oom- 

Bailway pany's articles of association, therefore, in so far as it impliedly 

' authorized an extension of the bnsiness of the company by a specM 

resolution, was at yariance with the express provisions and ^irit of 

the Act and wholly nugatory ; SAid that it W€is impossible by any 

such resolution to enlarge the corporate capacity of the company 

so as to embrace such contracts as those in question. 

It was not denied that if the corporate capacity of the company 
could be extended by such a resolution, then that contracts, which 
would have been regular and binding if such a resolution had been 
passed, might be subsequently sanctioned and ratified by all the 
shareholders, if entered into by the directors without having pre* 
viously obtained the reqnisite authority. 

. Sut on the ground that the corporate capacity of the company 
was incapable of such extension, it was sought to distinguish this 
case from those of Spademan v. Evans (1), Evans v. Small- 
combe (2), and HovMaworth r. Evans (3), in all of which it was 
taken for granted that the contracts then in question might, 
though ultra vires of the directors, have been ratified with the 
assent of all the diareholders, the company in those cases having 
been established under a different Act, viz. the 7 & 8 Yict c. 110, 
and the contracts impeached not having been either expressly or 
impliedly prohibited by the conditions on which the company was 
originally constituted. 

Mr. Watkin Williams also, upon this point, adopted as pari of his 
argument the following passage from Lindley on the Law of Part- 
nership, vol. L p. 262 : <^ With respect to those acts which direotois 
have no power to do at all, it must be borne in mind that oorporft- 
tions have no greater cc^acity than is conferred upon them by their 
constitution. They exist for certain purposes more or less wril de- 
fined in the instrument incorporating them, but they exist for no 
other purposes, and a corporation c^feated for one purpose cannot 
lawfully do anything which is foreign to the purpose for which alone 
it was created. TS^ therefore, it can be predicated of any cimtract 

(1) Law Rep. 8 H. L. 0. 171. (2) Law Rep. 3 H. L. C. 24a 

(3) Law Bep. 3 H. L. C. 263. 
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entered iMo bj or oa behalf of a body oorpocate ihat such contract i874 
is idt» Vires^ ii©. one into which the eorpoiation^ even with the ^^^ 
aaaent rof -all ii» members^ cannot logaUv enter, such contract , ^' 
nmstneM^saarilybeinvalid. • • . There ia an important difference Railway 
helween ineorporated and nninceorporatad oompames, tar whilst it ^''^^^'^- 
18 eoinpetoot for all the ahareholders of an unincorporated com- 
pany to depart from the agreement entered into by eaeh with the 
otherss it ia not competent for all the sharebpldesrs of a company 
incorporated by charter or statute to do anything ccmtrary thereto ; 
HQX can a corporate body be estopped by deed or otherwise from 
shewing that it could have had no power to do that which it pur- 
ports to have done." It was argued also that the case of the 
Pho^hats of Lime Co. v. Chem (1), in which it was held (the 
company having been constituted under the Companies Act, 1862) 
that arrangements made by the directors of a company which were 
expressly forbidden by the articles of association, and therefore 
ultra viresi might be rendered binding by the subsequent assent 
and acquiescence of all the shareholders, was distinguishable from 
the present one ; on the ground that what was there done was 

merely in contravention of the articles of association, but not in- 

« 

consistent with the conditions of the memorandum, there being 
power under s« 50 of the Companies Act, 1862, to alter the articles, 
to an extent not permitted as to the memorandum, by means of a 
special resolution ; and that what was done therefore was within 
the oompetenoy of the company, though done irregularly. 

On the other hand, it was contended on behalf of the plaintiff, 
that the memorandum of association and the articles must be read 
together, and that the statement in the fonner of the objects of the 
company must be qualified by article 4, giving power by means of a 
special resolution to extend the company^s business to other objects 
and purposes than those described in the memorandum ; and that, 
if thus construed, the contracts in question were within the com* 
potency of the company, and that at all events they were, upon the 
authority of Spaekman v. Evana (2), and the other cases following 
it, capable of ratification with the assent of all the shareholders. 

The point does not appear to have been taken by the defendants 
in the court below, nor does the attention of that court appear to 
(1) Law Rep. 7 a P. 48. (2) Uw Rep. 3 H, L. C. 171. 
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1S74 have been directed to the express proriBions (^ s. 12 of the Com- 

BiOTE panies Act, 1862, prohibitjng^ with the exceptions already xnen- 

AsBBu Y ^^^^9 ^^7 altei^^ion in the conditions of the memorandum of 

Kailwat association, or to the difference between the proyisions of the 

' Companies Act^ 1862, and those of 7 & 8 Viet e. 110, which 

contains no express prohibition of an alteration after jregistration 

of the business or objects of the company ; and it was assumed by 

Channel!, B., and indeed by all the learned barons, and regarded 

as material to the question of ratification, that under the 4th of 

the articles of association means were (as expressed by Chan- 

nell, B.) '^provided for formally extending the business of the 

company so as to include the contract with the plaintiff." 

It appears to me, however, that the memorandum of association 
^nd the articles are, by the Companies Aet, 1862, treated as dis- 
tinct, and that the memorandum cannot be so qualified by the 
articles as to reserve powers to extend or change the business or 
objects of the company by means of a special resolution. 

The subsequent Act of 30 & 31 Vict. c. 131, amending the 
Companies Act, 1862, extends by s. 8 the power to modify the 
conditions contained in the memorandum of association, so far as 
to render unlimited the liability of its directors or managei^ or of 
the managing director ; but the circumstance that, in extending 
the power of modifying the memorandum of association, such 
power is only given to a limited extent furnishes, to my mind, a 
strong argument that the legislature intended that the operations 
of the company and its capacity to contract in its corporate cha- 
racter should be unchangeably fixed and restrained by the terms 
of the memorandum, and that the articles, with the exceptions 
specified in ss. 12 and 13, are to be subject to or in entire consis- 
tency with the memorandum. If so, then, as the contracts in 
question are not such as were contemplated by the incorporation 
of the company, and are in excess of its statutory powers, they 
must be void, unless they are such as can be rendered valid by the 
assent of all the shareholders : see Society of Practical Knowledge 
V. AliboU (1) ; Bagehaw v. Eastern Union By. Co. (2) ; Ool&man t. 
Eactern Counties By. Co. (3) ; Eaei Anglian By. Co. v. Eadern 

(1) 2 Beav, 559. (2) 7 Hare, 114. 

(3) 10 Beav. 1. 
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Oculdi6s By. Co. (1) ; Mayor of Normeh v. Norfolk By. Co. (2) ; i874 
Taylor v. OfUehester and Midhursi By. Co. (3) "^^icra 

Is there authority^ then, that in such a case as the present the . ^' 
assent t>f all the shareholders can render the contracts valid as Kailway 
contracts of the corporation ? The case of Spachman v. Evans (4) 
and the other cases following it in the House of Lords are relied 
on as authorities to that effect ; hut there are differences between 
the provisions of the Companies Act, 1862, and those of 7 & 8 
Vict c. 110, which may well justify the distinction contended for 
by the defendants between the case of companies constituted under 
that Act and of companies under the Act of 1862, and account for 
the view taken by the House of Lords as to the power of all the 
shareholders to ratify a contract ultra vires of the directors, and 
apparently beyond the scope of the incorporation; but, at all 
events, I think the &ct that there are no such prohibitory words 
in 7 & 8 Vict, c 110, as are to be found in s. 12 of the Com- 
panies Act, 1862, and that the effect of such prohibitory words 
therefore was never considered by the House of Lords, is of itself 
sufiSdent to show that the view taken in those cases is not neces- 
sarily binding in the present one. 

The 7th section of 7 & 8 Vict. c. 110, requires that com- 
panies constituted under it should be formed by a deed setting 
forth among other things the business or purpose of the company, 
and by s. 25, on obtaining a certificate of complete registration, 
the shareholders are to be incorporated for the purposes of the 
trade or business for which the company was fbrmed, according to 
the provisions of the Act and of the deed ; but s. 7 also gives the 
power of registering a further or supplemental deed if not repug- 
nant to the Act, for the purpose of supplying any omission or 
defect as regards the matters required to be set forth in the deed 
of settlement, and under such a supplementary deed such altera- 
tions in the mode of dealing with the forfeiture of shares might 
have been adopted as were the subject of the contracts made in the 
case of the Agriculturists' Cattle Insurance Company, out of which 
Spaekman v. Evans (4) and the other cases which foUowed it arose. 
Upon this view, therefore, 7 & 8 Yiot. o. 110 provided means for 

(1) 11 C. B. 775 ; 21 L. J. (CP.) 23. (3) Law Rep. 2 Ex. 366. 

(2) 4 j;, & B. 397. (4) Law Rep. 3 H. L. C. 171, 
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1874 formally gi vitig effect: .to • the 90nti»toto: wbitth . jHfm^ Maeoted to 
B,umu have been ratified in lho9e.ea^e$.^... f ( - ir ■., • ^ • 'v-- 
^^^^^ It istrue that4hi0difilineti0» tr^p BotAdvortedtci iit^tb^fiocfmiM^ 
Bailway but there wa8 ao oooasie^ tOflnstituM iiiiy.'ooiikfi^ri^ft betiveeD the 
' two act8| or to put abyfceosttrnfftiw m-i tfao Ati^:lB62, But 
in Denfa (7iw> Jn r^ ika .MghrMor^viAn JSungarim' Jmi^tu^ 
B^ihoa^ Cb» (IX decided btf I^ord^ CliMtoeiloiiiSedborne.tfuioe tbe 
argument iA this paaOiit was > held thftC^nndieF tike CooLpanlee Aet, 
1862, artioles of assocdatioa profeo^ing to ccnf^r authority, to 
modify the memorandniiA beyond ibe Uiaited ejiteii* allowed by 
the Act are void^ and the necessity of a rigid adherence to 'the 
dicections of th^. Act is iAsi^ted ^b« -The Iiord* Chanoejlorsaya in 
giving, judgment, *^We must Qot forget, the important ehttoge 
made by the. Act whioh int^roduced limited. Ijahility. Before that 
Acty partners in a trading partoer£ubipr<x)uld« not presoribe a limit 
to their hability. la iavour lof the . ^haf eholders "the legislature 
permitted a limit to be plaeed o^i the liabittty*' but it pceeoribed 
the means by whioh alone this could b^ donei.and those means 
must be exactly adhered to; and. the Act eipreasly ^ays that it 
must be done by the memorandum -of. assoeiatioa. -^ Tlien the 
28rd section of the Mt provides that^an}r subscriber of the memo* 
randum shall be deemed to have agreed to become a member of 
the company, and shall be entered as a member on tbe register; 
and the • 88tfa section provides, that the members of the com- 
pany shall be liable hr no xuore than the unpaid portion of their 
shares. All these provisiendbaive reforenoe te the memon»dnm 
by which the shares are to be limited^ In the present case, the 
memoraudum mentions the limit of the shares ; and the effect of 
a person subsofibing the inemorandum was to make him liaUe for 
20L on each ahare> said in some way or other be. must pay iL 
That was laid down expressly in the case decided by Lord Justioe 
Giffard, In re. Bofilan UoH GMtry C<k (2), who said that if 
there weie in that respect a ocAtradiction between the articles 
and the memorandnmi the articles must give way. • « . . 
Then the 12th seotion of tdie Act pro^rideSi that the oonditions 
contained in the memoraudum of assooiatian may be modified to a 
limited extent if the articles authorise it* But that could only be 

(1) Law Bep^ 8 Ch. Ap. 771. (2) Uw Rep. 6 Gh. Ap. 346. 
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d^no^I fttt spei&in^ <^/tbd ta^ as iti'itood'at'tha time when the 1874 
qaestion in this case arose) bytbefndt^aiie 6l capital or the conso- biobb 
lidatio!^ d* * divisldn -Of tfroofc f and <h^ ■ 1k^ tdailse goes on, * but j^^^^ 
saviB-as afbresaid/ainKi'saYtf lis h^reinaftet ttvovided in the case of a ^^^^^^I 

OABBTAOBCk). 

0hahgeoftlai^6/ii6 alUsratiott^all^bcrniade byany eompany m 
the'OMditioM ^eoxitathed it itB^ia^kmknd^fa of ateodation/ It is 
qfriiteoevlaifl'that trnderttet clatidei^fth^d be feund anything in 
the' artietea limittdg the Uability of- the shareholders^ in a way 
iifieofHsiBteiyt with the Biemomndiini-Haityt^ing tending to reduce 
the liability 6f Ihe i^hareiidldetB thereby pt^esl^ribed-^t is simply 

The privilege of oo>ntra€ftii^g atf a coi'^atioii and with a limited 
liability is eoiAeftedy onTy subject to the express directions and 
limitatiotis of the Aet, of #bieh it seemi^ to me to be the policy as 
well as thb trtve construdtidinj to ignore ($o to speak) the existence 
of the coarporation arid the' powe'r of the shareholders, even when 
unanimous, to ootitract or act ia its name for any purpose substan- 
tially beyond or in €xeess-of i!s objects as defined by the memo'- 
randuin of associatioA ; but if thb businesls of a company as thus 
defined could be extended or altered by the consent of all the 
shareholders, nN>twithstandiug the express prohibition of s. 12, 
there would be an easy -nieana of aequiring exceptional privileges 
wloJht completely evading the Act* ^ 

A company registered fto One ptirpose would practically obtain 
powers to carry- out in Jts eorpomte name and character, and with 
a limited liability on the part Of the' shareholders, objects entirely 
different, and might \indertake ' business or cfontracts altogether at 
variance with itsobjecft as set forth in the roistered memorandam, 
without any notice whatever to the public. The shareholders in 
such a companj^ might of course chan^ge from day to day, and 
personi^ buying bhai^es, Or even etiterin^ in to contracts on the faith 
of the registered memoraiidDm, might find all the funds of tlie 
compffupy already pledged fdr totally different objects. Of course 
the individual fihiarehold^st^ aaienting would hav^e no just ground 
of complaint, but the faolt that their acts might thus operate to the 
prejudice ot strangers aubseqiiently acquiring shares, or contract- 
ing with them on the faith of the r^'stered documents of the 
company, goes far to prove to me that though all join in a contract 
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1874 beyond the cpmpetenoy of the compaDy^ the. oontrtust . eaowt .be 
jUcHB regiurded a^.a contract by the corporatioo* but must be 4€^t*with 
AsbbUt ^ ^^^ bindiag the ahareboldeis, if at alli i»erely aa iodi?iduaIa/and 
Bajlwat not in their corporate capacity, 

I adxoit that at com«ion law (as was reaolved in the ca#e of 
Svtton'a Hoepital (1)), when a corporation ia duly created all other 
incidents are tacite annexed^ such a» ability to purchase and alien^ 
to sue and be Bued^ and to use what seal they will ; and ibaX e^en 
a dause in their charter restraining them from aliening or demising 
bat in a certain form, though an ordiaaiice testifying the dewe of 
the Crown, is to be deemed but a precept and not bindipg in law, 
BO that a corporation thuB constituted acquires rights of contractbg 
as extensive aa those of a natural pennon ; but the question under 
consideration has reference to the creation of eorporations by 
statute with a limited scope and objects^ and to the true construc- 
tion of the statute law in regard to. such bodies, a question which 
depends necessarily to a great extent^ where the legislativB provi- 
sions are not unmistakeably clear andezpffess the other way, on the 
general policy of such legislation. 

No doubt, as observed by loord Cran worth {Shrewshury and Bir- 
mingham By. Co. V. Ncfuih Western By. C(h (2) ), when the legislature 
constitutes a corporation it gives to that body prima Seuii& an abso- 
lute right of contracting. But he goes on to say, " that this prima 
facie right does not exist in any case where the contract is one 
^ich, from the nature and objects of the incorporation, the 
corporate body is expressly or impliedly prohibited from making." 

Adopting this view, what can rebut more strongly the presump- 
tion of a prima fade general authority to contract than an expreas 
provision that the scope and objects of the company, as originally 
declared by its memorandum of association, shall be unchangeable, 
and in efiect> therefore, that its corporate capacity shall exist only 
within the limits and for the purposes thus defined ? 

This argument is rendered more cogent by the considemtion 
that the registered memorandum is notice to the public of the 
purposes for which alone the corporation exists, and of the scope 
of its powers ; and that, in the case of a registered company, those 
who contract with it must be taken to have read its registered 

(1) 10 Co. 30 b. (2) 6 H. li. Cat p.ld5; 26 L. J. (Oh.) at p. 493. 
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docnments, and to be aware of any restrictions imposed by them 1874 
on its capacity to contract: Boydl Briiish Bank v. Turquand. (1) ^icusi 

As to contracts substantially beyond its scope and objects, I * *" 
prefer to regard the case as one of incapacity to contract^ ratber Railway 
than of illegality, and the corporation as if it were non-existent 
for the purpose of such contracts. If^ then, I am correct in this 
view, how can the individual assents of all the shareholders be 
sufficient to affirm or give validity to a contract which is beyond 
the scope and objects of the memorandum, so as to render it a 
contract of the ideal legal body, which exists only as a corporation, 
and with powers and capacity which are thus admittedly exceeded ? 

I am unable to agree with my late Brother Channel!, that it is 
settled by the more recent authorities that shareholders in a com-> 
pany registered under the Act of 1862 may bind themselves in 
their corporate capacity by their individual assents to contracts 
not authorized by the memorandum of association. I cannot 
regard the cases of Spachman v. Evans (2), Evam v, SmdHeombe (3), 
and Houldsworth v. Evam (4), as authorities to that effect ; and I 
know of none others which can be so regarded. They may well 
do so with respect to any matter as to which they would have 
power under the Act (if it were done formally) to make an alter- 
ation in the memorandum or in the articles of association, but not 
otherwise; and I think that the distinction suggested on this 
ground by the counsel for the defendants between this case and 
that of the Phosphate of Lime Co. v. Ghreen (5) is a sound one. In 
that case an alteration, which it was competent to them to have 
made, in the articles of association would have enabled the com- 
pany to have done in a formal manner what was done informally 
by the assent of all the shareholders. But as the contracts in 
question here are to my mind clearly and entirely beyond the 
scope of the memorandum or of any alteration that could be made 
in it, and therefore beyond the scope of the incorporation, I have 
arrived at the conclusion that they are incapable of ratification so 
as to bind the body corporate. 

Bat even if capable of ratification, have they been in fact rati- 

(1) 6 E. & B. 327. (3) Law Rep. 3 H. L. C. 249, 

(2) Law Rep. 3 H. L. C. 171. (4) Law Rep. 3 H. L. C. 263. 

(5) Law Rep. 7 C. P. 43. 
Vol. IX. 2D 3 
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1874 fied by the assent^ express or implied, of all the 8bfl^bp^ex9? 

BraM Though there were differeiices of opinion as to the facts and. ^<^ 

AfHSTTRT ^^^^^ ^ ^^^ three decisions in the House of IjOTdB-^Spacknu$9f t, 

Kailway Euans (1), Evans y. SmaUcambe (2), and Soutdsworih v. J^ans id), 

it was assumed in all that in order to the zatiGoatio^ of a contract 

ultra vires there must be the assent^ express or implied^ of, eyery 

shareholder. It must be taken also^ as stated by Willes, , J^, in 

Phosphate of Lime Company v. Chreen (4), that the xatificatiqn to 

be binding must be. either with full knowledge of the character 

of the act to be adopted, or with an intention to adopt it at all 

events. 

In dealiug with this question I think we should be guided also 
by the cousiderations mentioned by Lord Cranworth in the case of 
HoiddsworihY. Evans (5)^ and referred to by my Brother Bramwell 
in his judgment, viz. ** that in these joint-stock companies abaent 
shareholders should never be bound to do anything more than to 
assume that the directors are doing their duty, except in cases 
where they are informed that, although the directors have not 
iutended to defraud the company, yet^ exercising powers not legally 
conferred upon them, they have gone beyond what they ought to 
do." It seems to me equally reasonable that absent shareholders 
should not be bound to assume that those who attend a meeting 
will ratify acts of the directors in excess of their powers, unless 
they have express notice that the shareholders will be invited to 
do so. 

But, applying these rules to the facts of this case, how does the 
matter stand? As far as appears, the first informaticm to the 
shareholders, as already mentioned, that any portion of the com- 
pany's funds had been advanced or applied towards contracts in 
connection with the Belgian railway was iu the balance sheet of 
the 5th of September, 1865, which was circulated with the letter 
of the secretary of the 27th of November, 1865, convening the 
meeting of the 5th of December, and announcing that the meeting 
would be required to declare a dividend out of the balance shewn 
by the balance sheet. But the form in which these advances are 

(1) Law Rep. 3 H. L. C. 171. (3) Law Rep. 3 H. L. C. 263; 

(2) Law Rep. 3 H. L. G. 249. (4) Law Kep. 7 0. P. 48i 

(5) lAw Rep. 3 iL U C. at p: 276j 



v&i.^ix.] trinM ' ^M, isiivii VibT. 295 

enreif^4tii!lifi'aild|8iltee^^ meeting kl 1874 

sistebt'Vpif&'oivtfttdes^hinrig Veen ik^e ori contracts mtra vires ; ^ *• 
and 1 «m o!f t>ptiiibn that it ^conTteyed no fiilfficieiitr lAFof matioii to Railway 
tKel'Siari»h6l(iersi;yrt'anytIiiiig \iM' beeii Aone ^y the ditectotQ in ^""^°* ' 
exfces&r'of their power. ' Frbiil tte strong observations made at the 
meeting or the Sth of Deftbm'befi it mnst be prestiined that^ the 
fatets'as to thid Belgian conltacfe were 'at all events to* soine extent 
mkde known ta the ' shareliolder^ pt-esent; yet, cotnpiiaping the 
list' and ttuidbefs 6t Iflbarehblderb present with thbse who attended 
subsequent meetings, I have no hesitation in arriving at the con- 
clusion that all were not present, tod that whateVer the effect of 
the approval and dddptionof the accounts by ^hat mfeeting (though 
I do not think it had ttny gi^ater effect thaiu that attributed to it 
by Triy Brother Bramwell In his judgment), it did not amount to a 
ratification of the j^ielgiah contracts by all the shareholders.' 

As regards the subse^quent mtdeting, after a careful Consideration 
of the evidence in the appendix, and giving full effect io the 
circulars by which the meei;mgs were eonviened and to th6 form 
in which thfe accounts were presentied, I find nothing up to the 
meeting oF the 1st of May, 1867, which conveyed to the share- 
hcdders any fbll oi" accurate iiifonnation as to what had been done 
by the directors. Ttie report of the committee of investigation 
presented at that ineeting, did so^ no doubt, to all who attended ; 
and I think the subsequent circular of the 6th of May, 1867, con- 
vening the meeting on the 14th, was' calculated to put the share- 
holders on inquiry, which, if made, would have put them in pos- 
session of all the facts up to' that time: They ttrouid have become 
acquamted with the fact that the Belgian contracts had been 
entered into by the directors in the name of the company, and that 
on the ground that they were ultra vires the directors wer^ con- 
sidered liable to repay to the company the amount whi6h had 
been adduced out of the conipany^s funds, and that the committee 
of inquiry had recommended an endeavour to effect an amicable 
settlement with the directors without having recourse to legal pro^ 
ceedings, but nothing more. 

But if with such knowledgei or means of knowtedg^^ any share-^ 
holdelr omitted to attend the m^ing oiihb 14th of May, 1867i 
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1874 or to protest against any agreement with the directors short of 
BicHE their doing exactly what they might have been compelled to do 
•• by means of hostile proceedings in a Court of equity, can it be 
Railway said that he intended to sanction whatever might be done at the 
meeting at all events, or to constitute the other shareholders his 
agents to make the arrangement which was adopted at that meet- 
ing, and afterwards carried out by the deed. If he did, I think the 
adoption of the concession would amount also to an adoption of 
the contracts with the plaintiff, for I agree that the two were in- 
sepafably connected, the directors having accepted the transfer 
subject to the contract with the plaintiff. But I cannot see on 
what principle he can be held to have done so, or that he was 
bound to take any step before this action was brought to signify 
his dissent The case unfortunately does not state whether all the 
shareholders were present at the meeting of the 14th of May, 1867 ; 
and although a comparison of names and numbers in the case of 
other meetings leads to a conclusion that all were not present at 
some, at least, of those meetings, it is impossible by any such 
means to arrive at any conclusion either way as to the meeting 
in question. (1) But the burden is on the plaintiff to make out the 
ratification, which would not on any principle be complete without 
the assent of all the shareholders^ and in the absence of proof that 
all the shareholders were present and assenting, the ratification is 
not established. As regards the subsequent meeting of the 24th 
of December, 1867, 1 infer that there were shareholders who did 
not attend ; and as the substance of the arrangement subsequently 
embodied in the deed was adopted by those present at the annual 
general meeting of the 14th of May, and was (so to speak) a fait 
accompli, I cannot understand on what principle any shareholders 
who were not then present, and were not bound by that arrange- 
ment> should lose their right to dispute it by failing to attend and 
express their dissent on the 24th of December. If the attendance 

(1) There was no statement of the May, 1867, thirty-six ; on iho 14th of 

number of shareholders in the company. May, 1867, forty ; on the 24th of De- 

The numbers present at the various cember, 1867, twenty; but some names 

meetings (exclusive of directors) were which appeared at other meetings did 

as follows : on the 5th of December, not appear on the minutes of the 14th 

1865, twenty-five ; on the 20th of De- of May, 1867. 
cember, 1866, thirty-six; on the 1st of 
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and assent of all had been proved I should feel, no doubt| that the 1874 
arrangement embodied in the deed was an adoption of the con- Bumm 
cession, and, as a consequence, of the contract with the plaintiff, for . ^ 
I concur in the view expressed by my late Brother Channell in his Hailwat 
judgment, that the deed which confers on the directors a right to 
transfer the contracts presupposes an election to take them, and 
not to treat them as Toid ; and I think those parts of the deed by 
which the purchasers undertake to indemnify the company, and 
which declare that the deed is not to be taken as precluding the 
company from maintaining and alleging, if so advised, that the 
contracts were ultra vires, make no difference in this respect. 
They would have their effect as between the company and the pur- 
chasers, but they cannot, in my opinion, qualify the operation of 
the deed as a ratification so far as the plaintiff is concerned. 

If, therefore, it had been competent to the shareholders to have 
ratified, and all had assented to the arrangement made on the 14th 
of May, 1867, the plaintiff would, in my opinion,.have been entitled 
to recover. But as I think there is no proof of such assent by all 
the shareholders, and still more on the ground that the contracts 
under the circumstances were wholly incapable of ratification, I 
am of opinion that the question submitted in the case must be 
answered in the negative, and that the judgment of the Court of 
Exchequer should be reversed. 

Judgment affirmed. 

Attorney for plaintiff : )Vilkinson^ 
Attorney for defendants : Shynner. 
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1874 SKINNER v. THE GREAT NORTHERN RAILWAY COMPANY. 

June 11. 



Discovery — Inspection — Privileged Docufnents — Reports hy medical Men* 

Where an accident oocars on a railway, and the officials of the company in the 
course of their ordinaiy duty make a report to the company, whether before or 
after action brought, the report is not privileged. But when a claim has been 
made, and the company seek to inform themselves by a medical examination as 
to the condition of the person making the claim, the report made to them is 
privileged. 

Cossey y. London^ Brighton^ & South Coast By. Co.* (Law Rep. 5 C. P. 146) 
followed. 

Rule to yary an order for inspection, made at chambers hj 
Keating, J., in an action brought to recover damages for personal 
injuries alleged to haye been sustained by the plaintiff through 
the defendants' negligence, whilst he was travelling as a passenger 
on their line. 

The documents of which inspection was ordered comprised, 
amongst others, two reports, dated respectively the 15th of 
December, 1873, and the 4th of February, 1874, made to the 
defendants by Mr. Jackson, their medical officer, after examining 
the plaintiff. The examinations to which the reports referred were 
held, and the reports were made, before any action had been com- 
menced or any communication made by the plaintiff^s attorney, 
but after a claim for compensation had been made by the plaintiff 
and in consequence of that claim. The rule was to vary the order 
by excluding these reports. 

On moving the rule, F. M. White referred to a case of Maiden 
V. Oreat Northern By. Co. (1) 

Pritehard shewed cause. The decisions in the Courts of 
Queen's Bench and the Common Pleas, with respect to this class 
of documents, are not altogether consistent ; in this Court there is 
no reported decision. 

[Bbamwell^ B. The distinction is this; where an accident 
happens, and the officials of the company in the course of their 
ordinary duty, whether before or after action brought, make a 

(1) Note, post, p. 300. 
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report to the company that report is subject to inspection ; but 1874 
where a claim has been made, and the company seek to inform nsRiNNEs 
themselves by a medical examination as to the condition of the .. ^' 
person making the claim, inspection of that report is not granted ; Nortu&hn 
that practice has been constantly followed in this Court] 

In Fenner y. London dk South Eastern By. Co, (1), which was a 
considered jiidgment, and is the latest case on the subject, a wider 
rule was adopted, and it was laid down that a document of this 
nature is not privileged unless it is in the nature of instructions 
for the brief, which the judge will ascertain by examination of 
the document itself. That rule was acted upon in the present 
case by Keating, J., who perused the reports before he made the 
order for their inspection. That rule is not inconsistent with 
WooUey v. North London By. Co. (2) It must be admitted that 
the rule acted on in the later case of Cossey v. London, Brighton 
<ind South Coast By. Co, (3) would exclude these reports ; but 
Fenner v. London & South Eastern By. Co, (1) is later than both 
these cases, and was decided after a full consideration and review 
of them and of numerous other authorities. 

F. M. White was not called on to support the rule. 

Bbamwell, B. We have to choose between the decision of the 
Queen's Bench and that of the Common Pleas, and we follow the 
latter, which is in conformity with the practice of this Court, The 
rule must be made absolute. 

PiGOTT, B. The case of Cossey v. London, Brighton and South 
Coast By. Co. (3) lays down a clear, broad, and intelligible prin- 
ciple, which there is no difficulty in acting upon ; but if that is 
departed from, and the matter is made to turn upon the discretion 
of the judge, there can be no certainty in the practice. 

Cleasby and Amphlett, B.B., concurred. 

Bule absolute. 

Attorney for plaintiff: Gammon. 

Attorneys for defendants : Johnston, Farquhar, dk Leech. 

(1) Law Rep. 7 Q. B. 767. (2) Law Rep. 4 C. P. 602. 

(3) Law Rep. 5 C. P. 146, 

2E2 3 
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1874 MALDBN v. THE GREAT NORTHERN RAILWAY COMPANY, 

■Tan 29 80 

* RuLB to vary an order for inflpection of documents made by Martio, B., in an 

action to recover damages for personal injuries sustained by the plaintiff in an 

accident on the defendants' line, which happened on the 10th of October, 1871. 

The plaintiff was attended by a Mr. Sterens. At his suggestion Mr. Jackson, 
the medical officer of the company, was called in ; he met Mr. Stevens in consult- 
ation on the dOth of October, the 15th of November, and the 6th of December, 
and on the 20th of November and the 5th of December reports were made to the 
company by Mr. Jackson. 

At the request of the company Mr. Erichsen examined the plaintiff in coojuno- 
tion with Mr. Stevens and Mr. Jackson on the 8rd of January, 1872 ; on the 
6th of January a short report of the examination was sent to the company signed 
by all three ; and, on the 6th of January, a further and more detailed report 
was made to the company by Mr. Erichsen alone. 

At this time no claim had been foiTnally made on the company, nor had they 
had any communication with the plaintiff's attorney, whose first letter to the 
company, complaining of the consultation of the 3rd of January having been held 
without communication with him, was written on the 4th of January ; but it 
was admitted that it was understood the company were responsible to the 
plaintiff. 

On the 10th of April, 1872, another consultation was held between Messrs. 
Stevens, Jackson, and Erichsen, of which a report was on the same day sent to 
the company by Mr. Jackson. 

The writ was issued on the 11th of December, 1872 ; the defendants pud 40s. 
into Court. 

An order had been made at chambers by Martin, B., for the production of docn- 
ments, including amongst others the above-mentioned reports, and several letters 
which passed between the defendants' attorney and Messrs. Jackson and Erichsen 
subsequently to the issuing of the writ on the 11th of December, 1872. 

A nile having been obtained by Sir J, B, Karslake^ Q.C, to vary the order by 
omitting these documents. 

Murphy, Q.C»f shewed cause, and relied on Fenner v. London & South EatUm 
By. Co. (1) 

[In reference to the letters between the defendants* attorneys and Mesan. Jack- 
son and Erichsen, 

Blaokbubk, J., said. If it appears that there is a letter from the attorney in 
a cause to a man who may very probably be called as a witness at the trial, that 
letter being written after the litigation had commenced (which is the case with 
all these letters)^ is it not primft facie a privileged communication unless you 
shew some reason to the contrary ? 

Murphy^ Q.C, abandoned all documents written after the claim was aotnally 
made.] 

(1) Law Rep. 7 Q. B. 767. 
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F, M, White supported the rule and, as to the reports, relied on C<asey y. 1974 
London^ Brighton and South Coast By. Co. (1) — 

[QuAiN, J. Confidential commnnications are not necessarily privileged ; but ^^^ 

if they are made, not only as confidential commnnications, but with the view to or Great 
in the contemplation of a litigation they are privileged.] Northebk 

In giving judgment, — 

Blaokbubn, J., said. We adhere to the principles we laid down in the case 
of Fmner v. London & South Eastern By, Co, (2) ; the difiBculty is in the appli- 
cation of those principles. Letters written by gentlemen who may be called as 
witnesses to the defendants' attorneys, and letters from the defendants' attorneys 
to them are not necessarily privileged; but primft facie they are, and no case 
lias been made here that would entitle us to order their production. 

Then there is a report of a consultation that was held when the three medical 
gentlemen, Mr. Jackson, Mr. Stevens, and Mr. Erichsen, met and saw the patient. 
Mr. Stevens who certainly was, or ought to have been, according to the facts as 
they appear to us, purely the physician' or surgeon of the patient, the plaintiff; 
Mr. Jackson, who was in that double situation that he was the suigeon of the 
patient endeavouring to cure him, but at the same time employed by the railway 
company, and who could, without any breach of faith, give the company any 
information ; and Mr. Erichsen, who, as far as he was concerned, appears to have 
been told that he was going down there for the company in order to make a report 
to them as to the state of the patient for their information and guidance. No 
information was given beforehand to the plaintiff's attorney, nor, as it appears, to 
the patient's friends, that the meeting was going to be held. Nothing seems to 
have been said to him, and, so far as I see from the facts, he appears to have sup- 
posed that Mr. Erichsen was coming there, as Mr. Jackson did, to advise upon his 
treatment, and to see what was the best that could be done. 

Now we are agreed upon this ; that if a medical man is sent down to examine 
a patient and to report to a company^ and it is done with such a warning to the 
patient's friends who are acting for him in the matter, or to his attorney if he has 
one— if it is done under such circumstances that there is a contract actually made 
that the doctors are to come and see the man, and have a fair examination and 
report to the company, and that report is to be for their guidance and is confi- 
dential, then undoubtedly we should not order them to produce it ; and where 
the circumstances are such, from the plaintiff's attorney being conoemed in it, that 
it may be implied, although not expressly said, that such an agreement was 
imderstood, I should say the same thing. The difiSculty of implying an under- 
standing is considerable, unless there is an attorney concerned in the matter, who 
would know what was the usual practice ; and if the company choose to let it rest 
on an understanding and implication, they must run the risk of having litigation 
to see whether it is implied or understood. In the present case I should come 
to the conclusion that it was not. Mr. Stevens seems to have arranged the 
matter, he clearly not being an agent of the patient for any such purpose as that. 

Then arises the question, is the thing in itself such a matter as would be 



(1) Law Rep. 5 0. P. 146. (2) Law Rep. 7 Q. B. 767. 
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1874 priyileged within the rale of Fenner v. London dh South Ecutem By, Co, (1) ? Aud 

— it happens that in this case there are two reports ; one is dated the 5th of January, 

AiALDXN it is a short ahstract of what the medical men do, which is sent to the company 
Grk.at 9sA signed hy all three ; that the plaintiff is clearly entitled to see, and it really 
North ;vi{N conveys all that is material in the long letter to the company signed by Mr. 
Erichsen alone. That being so^ there is no object in the longer report being 
pressed for, and it has been waived : we need not, therefore, decide whether it is 
privileged or not 

As to the other docnments, the letters of the 20th of November, the 5th of Deoeoi- 
ber, and the 5th of January, it rests upon the defendants to establish affirmatively 
that they are privileged, and I think they have totaUy failed in doing so. Mr. 
Stevens and Mr. Jackson were not in any way witnesses ; they were persons 
who were attendiog the patient as medical men, and they gave information to the 
company about his state, and the information which they gave the plaintiff is 
fairly entitled to see, and it comes within no ground of privilege. 

QuAiN and Abchibald^ J J., concurred* 

A question subsequently arose as to the report of the 10th of April from Mr. 
Jackson to the defendants* attorneys, which was pressed for by the plaintiff; but 
the Court, after examining the document, held it to be privileged. 

Rule dUcharged <u to the documents if the 20th <f November^ 
the 6th of December^ and the &tJi of January, Aheoiuie 
as to the rest. 

Attorneys for plaintiff: Hooper^ liaynes^ d: Co. 
Attorneys for defendants : Johnston^ Farquhar^ dt Leech. 



June 25. ANDREWS v. THE MAYOR, ALDERMEN, AND BURGESSES OF RYDE. 

Corporation axiing as Looal Board — Loocd Oovemment Act, 1858 (21 A 22 Viet. 

e. 98) s. 24r-SeaL 

The defendants, a municipal corporation, having, by transfer from a body of 
commissionerSf power to purchase certain gas works, and being also a local board, 
took proceedings for the purpose of purchasing the works and assessing the price 
by arbitration. In pursuance of a resolution passed at a meeting of a sub-com- 
mittee appointed for the management of the business, the report of which was 
adopted by the council, the plaintiff was employed as a witness on the arbitrataon 
to support the evidence of the defendants' valuer. No appointment of the plain- 
tiff under seal was made, but he acted as witness under the instructions of the 
Taluer, who was so appointed. 

In all these proceedings the defendants erroneously described themselves as 



(1) Law Rei>. 7 Q. B. 767. 
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" acting as the local board," and their seal as '^ the seal of the local board ;* but it 1874 

did not appear that the seal of the local board was any other than the municipal — : ' 

seal. ^ 

In an action brought by the plaintiff against the corporation for his services as Mayor, ftc, 
witness :— O' ^^^^ 

Held^ that the municipal corporation and the local board could not be treated 
as independent bodies; that the plaintiff's contract was in substance with the 
corporation ; and that he was entitled to recover. 

Special case stated in an action brought to recover a sam of 
194Z. claimed to be dne from the defendants to the plaintiff for 
work and labour as a professional witness. 

By the Eyde Improvement Act, 1854, a body of improvement 
commissioners was incorporated, with power to purchase the pro- 
perty of the Byde Gtas Company, which was a company registered 
under 7 & 8 Vict. c. 110. 

On the 17th of October, 1859, the commissioners, by resolu- 
tion, adopted the Local Government Act, 1858 (21 & 22 Vict. 
c. 98). 

By the Eyde Geus Act, 1866, certain statutory powers were 
obtained by the company, the Act preserving the power of the 
commissioners to purchase the gas works, provided the power were 
acted upon within five years. 

The defendants were incorporated by charter on the 23rd of July, 
1868, and on the election in November of the mayor, aldermen, 
and councillors, they became, by virtue of 21 & 22 Vict. c. 98, s. 24, 
the local board. 

On the 15th of December, 1868, the commissioners passed a 
resolution to transfer to the corporation, and the corporation 
passed a resolution to accept, and the commissioners executed 
(under 20 & 21 Vict. c. 50, s. 2) a deed poll under their common 
seal, transferring to the corporation all their '' rights, powers,, 
estates, property, and liability." 

On the 14th of February^ 1871, at a quarterly meeting of the 
town council ** acting as the Byde local board," it was resolved that 
notice should be given to the gas company to treat for the purchase 
of the gas works, and notice was given accordingly ; and the com- 
pany, in pursuance of this notice, gave to the defendants particulars 
of their interest and claim. 

On the 24th of April, at a special meeting of the council '' acting 
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as the Byde local board," it was resolved that the ^ seal of the 
board " be afiSxed to the appointment of Mr. Stevenson *^ as vainer 
on behalf of the corporation/' and the seal was affixed aocordingly ; 
and it was further resolved that " the gas sab-committee appointed 
by the local board on the 19th inst. should be farther entrasted 
with the management and conduct of the business necessary for 
the completion of the purchase of the Byde gas works (except the 
appointment of solicitor and arbitrator), and to report thereon from 
time to time to the board," 

At a special meeting of the council, ** acting as the Byde local 
board," held on the 16th of May, Messrs. Heam and Fardell were 
appointed solicitors in the management of the purchase. 

Mr. Stevenson proceeded to act under his appointment, but he 
desired that other witnesses should be employed to support his 
valuation ; and the sub-committee, at a meeting held on the 16th 
of June, resolved that it be recommended to the board (amongst 
other things) that Mr. Cawley should be appointed arbitrator, and 
that certain persons, amongst others the plaintiff, should be selected 
as witnesses in support of Mr. Stevenson's valuation. 

On the 20th of June at a meeting of the council acting as a ^'special 
meeting of the local board," the report of the sub-committee was 
presented, and was received and adopted; and it was resolved 
that '' the seal of the local board be affixed to the appointment " of 
Mr. Cawley '^ as arbitrator on behalf of the local board," and to a 
notice to the gas company of such appointment, and the seal was 
affixed accordingly. 

The gas company subsequently appointed their arbitrator, and 
the arbitrators appointed an umpire. 

The plaintiff was, in accordance with the above-mentioned reso- 
lution, instructed by Mr. Stevenson, and attended and gave 
evidence on the arbitration, but no appointment under seal was 
made. 

An award was subsequently made, the validity of which was 
disputed by the defendants, on the ground that it included property 
which they had not power to purchase. 



May 4. Cde, Q.C. {Miehad with him), for the plaintifi^ after 
stating the case, was stopped by the Court. 
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Mamshfy Q.O. {Pinder with him), for the defendants, contended 1874 
that the defendants had in all their proceedings acted as the andbsws 
local board ; the corporation, as snch, had never contracted with j^j^yob, &c 
the plaintiff, and could not therefore be sued ; and, on the other ov Byde. 
hand, if the corporation were now sued by the plaintiff as the 
local board, he could not recover, because the local board had no 
power to purchase the gasworks or enter into the arbitration ; 
the corporation only possessing this power by transfer from the 
commissioners. 

Cole, Q.C., in reply, referred to NoweU v. Mayor of Worcester. (1) 

Cur. adv. vuU. 

' June 25. The judgment of the Court (Bramwell and Pollock, 
BB.) was delivered by 

Pollock, B. [after stating the facts of the case, and observing 
that it was not stated in the case that the seal of the local board 
was any other than the corporate seal of the borough, and that it 
was, for the reasons afterwards given, to be assumed that it was 
the corporate seal, the learned judge proceeded : — "] Under these 
circumstances it seems clear that the employment of the plaintiff 
was de facto by the corporation acting as the local board, and the 
only question is whether the corporation and the local board can 
for this purpose be treated as independent bodies, so as to enable 
the corporation successfully to contend that the plaintiff having been 
retained by and rendered services to the corporation acting as the 
local board, his remedy must be against the local board, or 
specifically against the corporation acting as local board* 

There would be great force in this contention, if it could be 
shewn that the effect of the statute, by which alone the local board 
is created, was to establish a separate body. This, however, does 
not seem to be the case. The provision of the Local Government 
Act, 1858 (21 & 22 Vict c. 98, s. 24) is as foUows : " The duty of 
carrying into execution this Act shall be vested in a local board ; 
and such local board shall be, 1. In corporate boroughs, the mayor, 
aldermen, and burgesses acting by the council." This does not 
create a new separate body, or provide for an independent seal or 

(1) 9 Ex. 467 ; 23 L. J. (Ex.) 139. 
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1874 independent power of contracting, but in substance enacts that, in 

~ AsiJUKws"^ corporate boroughs, the corporation shall be the local board ; and 

-- . "' i^c if so, then, whether, in contracting, the name and style of the cor- 

or Uyde. poration is used or that of the corporation acting as the local 

board, the essential body and contracting party is the corporation ; 

or, to put the proposition in another form, the local board has no 

existence, and there could be no contract with them, unless by the 

local board is intended the corporation, who, according to the Act, 

are the local board. 

Under the circumstances, we think that, though the local board 
was erroneously mentioned, the contract, in substance, was with 
the corporation, and, therefore, that they are properly made 
defendants in this action. 

The case of Nowell r. Mayor of Worcester (1), to which we were 
referred by the plaintiff's counsel, is not a direct authority in 
support of this view, because there the corporation had contracted 
with the plaintiffs under the corporate seal, but the judgment of 
the Court, and especially that of the Lord Chief Baron, when he 
says ''the statute, in forming this body into a local board of 
health, intended that they should contract as a municipal corpora- 
tion," accords in principle with the view we now take. 

The conclusion at which we had arrived renders it unnecessarv 
to consider objections which were raised against the plaintiff upon 
the hypothesis that the cause of action and judgment ought to be 
looked upon as arising against and binding upon the local board, 
treating it as a body having an existence other than that of the 
corporation, and therefore we do not further refer to them. 

For the reasons given, our judgment is for the plaintiff. 

Jvdgmerd for the plaintiff. 

Attorney for plaintiff: Haeon. 

Attorneys for defendants : Davies, OampbeUy d Co. 

(1) 9 Ex. 457 ; 23 L. J. (Ex.) ISO. 
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JUM 12. 

KNOWLMAN v. BLUETT. 

Statute of FraudSfS, 4 — Agreement not to he performed within a Tear — Contract 
for Support of lUegitimcUe Children — Annuity — Executed Consideration, 

The defendant, who was the father of seYen illegitimate children of the plaintiff, 
agreed with her yerhally to pay her 800^. per annum, by equal quarterly instal- 
ments, for so long as she should maintain and educate the children. At the time 
of the making of the promise the eldest child was about fourteen years old. For 
several years the plaintiff maintained and educated the children, and the defendant 
paid the agreed sums. At Michaelmas, 1870, he discontinued his payments. 
The plaintiff continued to maintain and educate the children, and in May, 1873, 
brought an action for two and a half years' arrears : — 

ffeid^ affirming the judgment of the Court of Exchequer, that, the consideration 
being executed, she was entitled to recover as for "money paid at the defendant's 
request," at the rate fixed by the verbal agreement, even assuming that the 
agreement was one ** not to be performed within a year." 

Appeal bj the defendant from a decision of the Court of 
Exchequer refusing a rule to enter a nonsuit. (1) 

Arthur Charles {Cole, Q.G.y and Lopes, Q*G,, with him), for the 
defendant. The contract in this case was one not to be performed 
within a year. There should, therefore, Iiave been a note or 
memorandum in writing of it under the Statute of Frauds, s. 4. 

[Blackburn, J. If this were an executory contract, then, as 
both parties appear to have contemplated its continuance beyond 
a year, the statute might apply ; but here the plaintiff has actually 
maintained the children. Can you contend she is not to be paid 
for it?] 

The consideration is executed, but the statute nevertheless 
applies : Cocking v. Ward. (2) Fart performance by one party 
can only take the case out of the statute where all that is to be 
done by that party is to be done within the year : Dondlan v. 
Bead. (3) 

[Blackbubk, J. In Souch v. Strawbridge (4) Tindal, C. J., inti- 

(1) Reported ante, p. 1. (3) 3 B. & Ad. 899. 

(2) 1 C. B. 868 ; 15 L. J. (C.P.) 245. (4) 2 C. B. 808 ; 15 L. J. (C.P.) 170. 
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1874 mates his opinion that the statnte does not apply where the con- 
EvowLHAiT sideration is executed, and that case is subsequent to Cooking v. 

Tindaly G. J., was a party to the considered judgment in Coeking 
v. Ward. (1) His dictum in 8ouch v. Strawbridffe (2) was obiter. 

[ARcmBALD, J., referred to Thomas v. Fredrieks. (3) ] 

There the agreement on which the plaintiflf recovered was valid 
and there was nothing to prevent an action being brought upon 
it. (4) £ut s. 4 of the Statute of Frauds enacts that no action shall 
be brought unless there is a note in writing. If the plaintiff was 
entitled to recover as for *^ money paid/' the amount should have 
been assessed by the jury. 

[Grove, J. The defendant did not ask that this should be 
done.] 

No, because the plaintiff's case was rested, both in allegation 
and proof, upon the special contract. 

[He also referred to the cases relied on in the Court below. (5)] 

Folkard {St Avhyn with him), for the plaintiff, was not called on. 

Blackburn, J. We are of opinion that the Court of Exchequer 
was right in refusing a rule in this case. The bargain between 
the parties was that if the plaintiff would take care of and main- 
tain the children, the defendant would pay her 300J. a year as long 
as she did so. This arrangement was never revoked, and the 
plaintiff having taken care of and maintained the children, now 
sues for arrears due to her. It is said that the action is not main- 
tainable because there is no memorandum in writing of the 
bargain. But the plaintiff has performed her part of it, and it 
would be unjust if she could not obtain repayment of the sums she 
has expended. She could have maintained an action for ^ money 
paid at the defendant's request," and it would have been no answer 
to have said that the term in respect of which she was suing was 
longer than a year, and that the agreement which fixed the rate of 

(1) 1 C. B. 858 ; 15 L. J. (C.P.) (3) 10 Q. B. 775 ; 16 L. J. (Q.R) 
245. 393. 

(2) 2 a B. 808; 15 L. J. (C.P.) (4) Per LordDeiiman,C.J.,10Q.R 
170. ftt p. 781. 

(5) Ante, pp. 3, 4. 
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remuneratioii was one not to be performed within a year. We 1874 
think that in substance her present claim is for money paid^ knowlman^ 
althongh the declaration is in form upon a special contract. Bluett 

Keating, Mellob, Lush, Grove, and Abchibald, JJ., con- 

cnrred« 

Judgment affirm^. 

Attorneys for plaintiff: Wedlake & Letts y for Edmonds & Son, 
Plymouth. 
Attorneys for defendant : Le Biche <& Son, for Carter, Torquay. 



MILL V. HAWKER and Others and WICKETT. June 4. 



Trespass — Highioay Board — Surveyor — Individual Corporatorn — Personal 
Liability— 5 <fc 6 Wm, 4, c 60—25 A 26 Vict. c. 61. 

The members of a highway board upon an allegation that a path across the 
plaintiffs field was a public highway, by a resolution passed at a board meetiDg, 
directed their surveyor to remove an obstruction placed across it by the plaintiff. 
The following day they gave him an order in writing to the same effect He 
removed the obstruction accordingly, and the plaintiff thereupon brought an 
action of trespass against the members of the board who had concurred in the 
rdBolution and the surveyor. There was no evidence that the path in question 
was a highway : — 

EM (by Pigott and Cleasby, BB., Kelly, C.B., dissenting)^ that the action was 
maintainable. 

By Pigott and Cleasby, BB. First, that the resolution was unlawful alto- 
gether, inasmuch as it was beyond the province of the highway board, as a 
corporate body, to determine whether the path was a highway or not, and to direct 
the removal of an obstruction, and that the members who concurred in the reso* 
lution were therefore personally liable. 

Secondly, that the circumstance that the surveyor was by 25 & 26 Yict. c. 61, 
8. 16, bound to obey the orders of the board did not excuse him if in obeying 
their orders he did an unlawful act. 

By Kelly, C.B. First, that the action should have been brought against the 
board, the resolution and order having been corporate acts and within the com- 
petence of the board to perform, as being charged with the duty of maintaining 
the highways of their district in repair. 

Secondly, that the surveyor, being bound by statute to obey the orders of the 
board, was exempt from liability as being a mere ministerial officer. 

Deglabation. Trespass by taking locks off the plaintiff's 
gates. 



V. 

Hawkeb. 
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1874 Plea : Not guilty by statute (5 & 6 Wm. 4, c. 50, s. 109 ; 25 

Mux " & 26 Vict. c. 61, 8. 9). 

I8sue. 

The cause was tried before Eelly, C.B.,atthe Cornwall summer 
assizes, 1873, when the following facts were proved : — 

The plaintiff is the occupier of some land called Grapps Park, 
in the parish of Boscastle. Through this land there runs a path, 
across which the plaintiff, in August, 1872, placed gates, which 
he locked. On the 29th of August, at a meeting of the high- 
way board for the Camelford district, within which the path is 
situated, a discussion took place as to whether it was a public way 
or not, and after hearing the statements of some witnesses and 
the attorney of the now plaintiff, the board resolved that it was 
a public way, and that *^ Mr. Mill, the tenant, and Miss Hellyar, 
the owner of the land through which it passes, be served with 
notice to remove the obstruction they have created, and if the 
same be not removed on or before six o'clock on the Slst instant, 
the district surveyor remove the same." The notices were given 
and disregarded, and the surveyor thereupon removed the obstruc- 
tion. The plaintiff afterwards relocked the gates, and on the 29th 
of November, at a board meeting, a resolution was passed directing 
the surveyor again to remove the locks. On the following day 
the stirveyor, who had been present at the meeting, received a 
letter from the clerk of the board in these terms : — 

" Camelford Highway District, 30th November, 1872. 

"Dear Sir, — The highway board, at their meeting yesterday, 
ordered that you are forthwith to remove the locks again placed 
on the gates across the highway leading from Boscastle Bridge to 
the highway leading from Boscastle to Minster Church and Les- 
newth, and for the future you are to take care that no obstruction 
whatever, either from doors or gates being locked, be suffered to 
exist, and that no hindrance to the free user of the road by the 
public be permitted for any time to remain after you are ac- 
quainted with the attempt to close the said road. 

'' By order of the board. Claud. C. Hawker, Clerk. 

" Mr. Wickett, Surveyor.'* 

Mr. Wickett, on the 30th of November, in pursuance of the 
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resolution passed at the meetings removed the locks. The plaintiff 
then commenced this action against all the members of the board 
who had concurred in the resolution of the 29th of NoYcmber, the 
clerk of the board, and Wickett, the surveyor. Notice of action 
was given to all the defendants. No evidence that the locus in 
quo was a highway was given. 

On its appearing that the clerk, C. 0. Hawker, had taken no 
part in the resolution, it was admitted that he was not liable. 
With regard to the other defendants it was objected, at the close 
of the plaintiff's case, first, that the members of the board who 
had concurred in the resolutions were not liable individually ; and, 
secondly, that Wickett was not liable, because he committed tlie 
trespass complained of by an order of his employers, which he was 
by statute (25 & 26 Vict. c. 61, s. 16) bound to obey. (1) 

The learned judge was of opinion that the objections were 
well founded, and directed a nonsuit accordingly. 

In Michaelmas Term a rule was obtained to set aside the non- 
suit and for a new trial, on the ground of misdirection in this, — 
that the learned judge ruled that the defendant members of the 
board and the surveyor were not individually liable. . 

Jan. 30 ; Feb. 7. Eingdon, Q.O., and Finder (with them Lopes, 
Q.C7.,) shewed cause. First, the members of the board are not per- 
sonally liable. They acted as a corporation, both in passing the 



1S74 



(1) The 26 & 26 Vict. c. 61, con- 
stitates a highway board a body cor- 
porate, and such board is (s. 11) to 
have all the powers, rights, duties, lia- 
bilities, capacities, and incapacities of 
the "surveyor" of highways under 
5 d; 6 Wm. c. 50, and is to be deemed 
'< successor in oflSce" to the surveyor 
(s. 43, subs. 3). Ko member of the 
board is to be made personally respon- 
sible for any '* lawful act'' done by 
him as such member (s. 9, subs. 6). 
By s. 17 it is enacted that the highway 
board of a district shall maintain in 
good repair the highways within that 
district, and that it shall.be the duty 
of the surveyor to submit to the board 



an estimate of the expenses likely to 
be incurred in each year for that pur- 
pose. By s. 12 the board has power 
to appoint a district and an assistant 
surveyor ; and s. 16 enacts that " the 
district surveyor shall act as the agent 
of the board in carrying into effect all 
the works and performing all the duties 
of this Act required to be carried into 
effect or to be performed by the board, 
and he shall in all respects conform to 
the orders of the board in the execution 
of his duties ; and the assistant sur- 
veyor, if any, shall perform such duties 
as the board may require, under the 
direction of the district surveyor.'* 



BIlLL 

r. 
Hawker. 
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1874 resolution and in issuing the written order, and shonld have been 
Mill sued in that capacity. The board could have been made liable in 
Ha^^eb. ^^ action of trespass : Maund v. Monmouthshire and Staffordshire 
Canal Co, (1) ; Smith v. Birmingham and Staffordshire Oadight 
Co. (2) ; Eastern Counties By. Co. y. Broom (3) ; Yarhorougih y. Bank 
of England. (4) The act which was done was not ultra vires. The 
board are charged with the duty of repairing the highways within 
their district (25 & 26 Yict. c. 61, s. 17), and for that purpose may 
order an obstruction to be removed. It is admitted that the de- 
fendant members acted bona fida But individual corporators 
cannot be made personally responsible unless they acted ma- 
liciously : Harman v. Tappenden (5) ; or unless what they do is 
absolutely unconnected with any corporate purpose: AUomey 
General v. Mayor of Liverpool (6) ; Attorney General v. Bailiffs of 
Bdfwd. (7) 

Secondly, Wickett^ the surveyor, is not liable. He is the mere 
ministerial ofiScer of the board, and is bound by s. 16 of 25 & 
26 Vict. c. 61, to obey their orders. His position is analogous to 
that of a process server of a court of justice, who is not respon- 
sible personally for a trespass committed by him in carrying out 
the orders of the court : Defws v. BUey (8) ; Andrevas v. Marris. (9) 
Again, the principle of Bur(m v. Benman (10) applies. The sur- 
veyor was the servant of a public body, acting for public purposes. 
He is not at liberty to inquire whether any order which they give 
is legal or liot. It is enough if it is their order. Here he not only 
was aware of the terms of the resolution at the meetmg, but was 
furnished with what appeared to be a valid order of his employers 
signed ** by order of the board " by their clerk. 

Arthwf Charles (with him K T. Cole, Q.C), in support of the 
rule. The defendants, who are members of the board, cannot shield 
themselves by alleging that they committed this trespass in their 
corporate character, unless the act was one which was within the 
competence of the corporation, assuming the facts to be as they 

(1) 2 DowL (N.SO 113. (6) 1 My. & Cr. 171. 

(2) 1 A. A E. 526. (7) 3 My. & Cr. 484. 

(8) 6 Ex. 314 ; 20 L. J. (Ex.) 196. (8) 11 C. R 434 ; 20 L. J. (C.P.) 264. 

(4) 16 East, 6. (9) 1;Q. B. 8. 

(5) 1 East, 655. (10) 2 Ex. 167. 
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supposed : Grant on Corporations^ pp. 281, 547 ; Tayht y. Dulicieh 1874 
Hospital (1); Attorney OenercU v. TFtZson (2) ; Bex v. Watson. (3) '{^^^ 
If the act was one which the corporation could not, consistently 
with its constitution, have done, it was a mere pretended corporate 
act^ for which those concurring in it are personally liable : Sonde y. 
Child. (4) Now here, admitting that the locus in quo was a 
public path, the board would have had no authority, as a board, 
to direct the obstruction to be removed. They are the ^ successors 
in office" of the old ** surveyor of highways" (25 & 26 Vict c. 61, 
s. 43), and have the same powers as he had (s. 9, subs. 6). His 
powers are defined by 5 & 6 Wm. 4, c. 50, which moreover pre- 
scribes the mode of proceeding against any person who obstructs 
a highway. Without an order in writing from a justice (s. 73) he 
could not, as surveyor, remove an obstruction. If he did, he 
acted at his own peril, and had to justify himself as one of the 
public: Keane v. Reynolds (5); Brook v. Jenney (6); WUham 
Navigation Co, v. PaMey. (7) The fact of his acting bona fide 
did not protect him. It only entitled him to notice of action : 
Smiih T. Hopper. (8) The proper course therefore for the different 
members of the board to have pursued would have been to obtain 
an order for the removal of the obstruction, or to have sum- 
moned the plaintiff for wilfully obstructing the highway (under 
5 & 6 VfTm. 4, c. 50, s. 72), or to have preferred an indict- 
ment. Instead of adopting one of these courses they did an act 
ultra vires, for which the corporation as such could not have been 
sued: Poulion v. London and South Western By. Co. (9) ; Oreen v, 
Oenercd Omnibus Co. (10) 

[Kelly, G.B. The highway board are bound, under 25 & 26 
Vict 0. 61, 8. 17, to see that all highways within their district are 
properly kept in repair. Suppose it had been reported to them 
that this way was out of repair, and they had directed VfTickett to 
repair it, and for that purpose he had removed the obstruction 
by their orders, would it not have been within their competence 
to give such orders ?] 

(1) 1 P. Wms. 655. (6) 2 Q. B. 265. 

(2) Or. & P. 1. (7) 4 R & Ad. 69. 

(3) 2 T. R. 199. (8) 9 Q B. 1005 ; 16 L. J. (Q.B.) 93. 

(4) 8 Lev. 351. (9) Law Rep. 2 Q. B. 634. 

(5) 2 E. & B. 748. (10) 7 C. B. (N.S.) 290 ; 29 L. J. (C.P.) 13. 
Vol. IX, 2 P 3 
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1874 It would not. The duty of maintaiiiiiig the highways cannot 

Mill confer upon them any power to remove obstructions except in the 
HAivkEB. ii^&^^®i^ prescribed by the Act Nor was there any suggestion 
in the present case that the defendants acted with a view to subse- 
quently directing the repair of the footway. 

Secondly, the defendant Wickett is liable. He did the wrongful 
ad, and 25 & 26 Yict. c. 61, does not relieve him from liabi- 
lity. It does no more than estabh'sh the relation of master and 
servant between the board and himself, leaving him otherwise 
within the general rule that a tortfeasor cannot excuse hiniself on 
the ground that he acted as the agent or servant of another : 
Stephens v. ElwaU. (1) The maxim respondeat superior does not 
apply to discharge the servant, but to charge the principal. 
Bwron v. Benman (2) was decided upon the ground that the act 
complained of was an act of the State. In Dews v. BUey (3) and 
Andrews v. Marris (4) the defendants acted under warrants of 
courts of competent jurisdiction as ministerial officers. Here 
Wickett acted upon an illegal resolution, and his position is not 
altered by the circumstance that he afterwards received a written 
Older from the clerk of the board embodying that resolution. 

Cur. adv. vuU. 

June 4. The Court differing in opinion, the following judg* 
ments were delivered : — 

Cleasby, B. The judgment I am about to read is that of my 
Brother Figott and myself. There are two questions raised in this 
case. A trespass was committed upon the plainti£f by taking the 
locks off one of his gates, and the two questions are, firsts whether 
the defendant Matthew Wickett is liable for the trespass ; secondly, 
whether the other defendants (except Claudius Cregan Hawker) 
are liable. It was admitted that the defendant Claudius Cregan 
Hawker was not liabla The facts were that the plaintiff had 
caused a gate which crossed a footway on his property at Crapp's 
Park to be locked. It was alleged that this was a public footway, 
and the subject was brought forward at a meeting of the board of 
waywardens or highway board of the Camelford highway district, 

(1) 4 M. & S. 260. (3) 11 0. B. 434 ; 20 L. J. (C.P.) 264. 

(2) 2 Ex. 167. (4) 1 Q. B. 3. 
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held on or about the 29th of November, 1872. The defendant 1874 

Hawker was clerk of the board, and all the other defendants biill 

except Wickett were members of it, present at the meeting, hawui. 

The defendant Wickett was the district surreyor of the board. 

It was sworn, in answer to the usual interrogatories administered 

by the plaintiff to the defendants, that all the defendants (except 

C. C. Hawker and Wickett) being present at the board meeting, 

directed, or concurred in directing, the defendant Wickett to remove 

the locks from the plaiiltiff's gate, and that the defendant Wickett 

did so on the day following the meeting by the directions of the 

board given at the meeting. Before the removal of the locks by 

Wickett he received from the clerk of the board the following 

letter : — 

" Camelford Highway District, 

« 30th of November, 1872. 

" Dear Sir, — ^The Highway Board, at their meeting yesterday, 
ordered that you are forthwith to remove the locks again placed 
on the gates across the highway leading from Boscastle Bridge 
to the highway leading from Boscastle to Minster Church and 
Lesnewth ; and for the future you are to take care that no obstruc- 
tion whatever, either from doors or gates being locked, be suffered 
to exist, and that no hindrance to the free user of the road by the 
public be permitted for any time to remain after you are acquainted 
with the attempt to close the said road. 

" By order of the board. Claud. C. Hawker, Clerk. 

" Mr. Wickett." 

At the trial it was objected, on behalf of the defendants, that the 
action should have been brought against the highway board, and 
that the defendants were not personally liable. The learned judge 
who tried the cause admitted the objection, and nonsuited the 
plaintiff. 

Por the purpose of the present inquiry, the trespass having 

been proved and no justification proved, it must be taken that the 

removal of the locks was unlawful ; if the objection had not pre* 

vailed, as matters stood the plaintiff would have been entitled to 

a verdict. With regard to the first question, viz. the liability of 

Wickett, it appears to us that the general rule applies, and that a 

servant who does an act which is unlawful cannot justify it be- 

2 F 2 3 
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1874 cause it was done by the order of his master or employer. This 
Mill nile applies as much to the servants of those who act in a pnblic 
HAm as in a private capacity. 

The mere fact of persons having a public office or employment 
(whether created by Act of Parliament or not) does not take them 
out of the operation of the law and give to their acts any greater 
force or efficacy, or to their servants any impunity. There is an 
apparent exception to this in the case of sherifTs or officers of 
courts of justice, who are excused if thd judgment and process 
under which they acted are subsequently reversed, and the officers 
are still excused if they acted in the execution of the process. 
The defendants relied on this exception, and cases were referred 
to: see judgments in Andrews v. Marris (1), and Dews v. 
Biley. (2) But there is no analogy between the case of the 
officer of a court of justice whose duty it is to g^ve effect to the 
judgment of the Court which, though erroneous, cannot be called 
illegal if the Court have jurisdiction on the subject-matter, and a 
servant obeying the orders of his superior, whose orders may be 
legal or not, as the case may be. 

It is, no doubts a hardship that an act of obedience to the orders 
of a public body should involve a responsibility ; but the risk is 
small of public bodies (which act generally under advice) doing 
illegal acts, and the hardship is no ground for setting aside so 
fundamental a rule as that the person who himself does an illegal 
act becomes by doing so responsible, and may be sued by the 
person injured without his looking any further. 

There is nothing in the Act of Parliament under which the 
surveyor is appointed to exempt him from liability. The effect of 
the sections relating to the appointment of surveyor (ss. 12 and 16) 
is to establish the relation of principal and agent or master and 
servant between him and the highway board. The words of the 16th 
section, that he shall ^ in all respects conform to the orders of the 
board in the execution of his duties," cannot be read to mean that 
he shall be bound to obey the orders of the board whatever they 
are. Previous to this Act of Parliament, the surveyor had been 
authorized to act upon his own judgment, but this enactment 
makes it his duty to abide by the directions of the board as his 
(1) 1 Q. B. 3. (2) 11 a B. 484 ; 20 L. J. (C.P.) 264. 
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superiors in all matters relating to the repair of the roads. It is 1874 
hardly reasonable to read it as importing that he is relieved from iji^ 
responsibility for whatever he does, provided he acts by their hawkbb. 
orders. The object is to regolate his conduct, and not to limit 
his responsibility to third persons. 

As regards the other defendants who came to the resolution in 
pursuance of which the illegal act was done, a question of some 
difiSculty arises. It is said that the resolution, having been after- 
wards embodied in the order signed by the derk, became a 
corporate act of the highway board, and that no personal liability 
of the members could arise upon it. We were referred to many 
authorities to shew that in respect of corporate acts the individual 
members of the corporation cannot be sued : see Attorney OenercU 
V. Mayor of Liverpool (1) ; Attorney General v. Bailiffs of Bel" 
ford. (2) There is, indeed, an express provision to this effect as 
regards the members of the highway board — ^but it is expressly 
limited to lawful acts of the board— in s. 9, subs. 6, of the Highway 
Act, 25 & 26 Vict. c. 61. And it is clear that this is so when the 
corporate acts are such as the corporate body is qualified to per- 
fonn> and the resolutions and acts of the members are only intro- 
ductory to the corporate body acting in the matter. But it is 
equally clear that when the acts are such as the corporate body 
is not by law qualified to do, and the corporate body, if they 
pretend to do them, are acting ultra vires, then the mere fietct of 
giving a corporate form to the act does not prevent it from being 
the act of those who cause it to be done. It seems plain that 
in such a case the individuals and not the corporation really do 
the act, and no authority is needed for that conclusion. And 
in this case, unless the letter of the 30th November prevents it 
from being the act of the individual, it certainly was so in point 
of fact, for the defendant Wickett swears, in answer to the inter- 
rogatories, that he removed the locks by the direction of the high- 
way board given at the meeting, that is, of the 29th of November. 
The cases of Taylor v. Dviwieh Eospiial (3) and Beg. v. WaJtton (4), 
may, however, be referred to in support of the proposition that 
the individuals really do the act; and in the case of Fo^Jion v. 

(1) 1 My. & Cr. 171. (3) 1 P. Wms. 665 

(2) 8 My. Be Cr. 484. (4) 2 T. R. 199. 



818 GOUBT OF EXGHEQX7EB. [L. B. 

1874 London and South Western By. Co., and particularly in the judg- 
Mill ment of Blackburn, J. (1), the difference is clearly pointed out 
iU^'xBB. ^^^^ filets which are properly corporate acts and acts which are 
not, as affecting the liability of the corporation. 

The question in the present case, therefore, is whether the 
act of causing the locks to be removed is one of those acts for 
which the corporate body is constituted or not. It appears to 
us that it is not one of those acts« The highway board have 
authority to do what the surveyors would do under the previous 
act. They have all the powers, rights, duties, liabilities, capa- 
cities, and incapacities of the surveyor (s. 11), and are to be 
deemed successors to the surveyor, s. 43 (subs. 3). It might 
be Bu£Scient to say that in the case of a disputed footway the 
order to remove an obstruction could only follow upon some- 
thing like a judicial act of the surveyor in determining whether 
there was or was not a public footpath, and he has no authority 
whatever to act judicially in such a matter. But a reference to 
the sections of the previous Act, 5 & 6 Will. 4, c. 50, would shew that 
the surveyor had no such power of removal. Section 72 does not 
apply at all, and s. 73 only enables the surveyor to remove any 
obstruction after he has obtained the order of a justice. In like 
manner, the power of a surveyor to remove encroachments is 
founded upon a conviction under s. 69 : Keane v. Reyndds. (2) 
In reality, the right of a person to take the law into his hands 
and use force to remove an obstruction is founded upon this, that 
he is at the time using the highway as he is entitled to do, and 
that as he cannot use it without removing the obstruction, he is 
justified in doing so. And the precedents in pleading put it on 
that ground. There is no right to remove the obstruction as a 
retaliation upon the person who has put it there. 

But a corporate body who orders the removal, and so uses force 
in determining a legal right, is in a different position. They do 
not want to use the road, and have not the justification of neces- 
sity in the exercise of a legal right ; they can only justify it on 
the ground that they have come to the detei-mination that the 
.obstruction is illegal and [ought to be removed, and they are 
not authorized to enter upon such an inquiry or form such a con- 
(I) Law Bep. 2 Q.1B. at p. 638. (2) 2 £. & B. 74a 



VOL. IX.] TBINITT TEBM, XXXVII VICT, 319 

elusion. It is the province of the justices to whom an application 1874 
may be made to form such a conclusion. ^Miij. 

The eflfect of holding that such a body as the highway board hawker. 
were competent in their corporate capacity to commit such an act 
of trespass as the one complained of in this case, would be that, 
whenever the trespass was illegal and redress was had, the persons 
who had really caused the trespass would not be responsible, and 
the damages would be paid out of funds which ought to be applied 
in maintaining the roads, and the persons eventually responsible 
would be the ratepayers, and among them, perhaps, the persons 
entitled to redress, and to whom the damages were to be paid. 
And thus the members of the highway board would acquire a 
power to divert and waste the funds intrusted to them for public 
purposes by proceedings which might originate in feelings which 
it would be most inconvenient to inquire into. 

Sections 17 to 19 shew what the ofiSce of the highway board is, 
and that it is a corporation for a particular purpose, viz. to do 
what is necessary to keep the highways in repair, and the provi- 
sions in s. 18 as to certain costs resulting from applications to jus- 
tices being regarded as costs of the board in repairing the high- 
way, and paid accordingly, shew conclusively to our minds that 
the damages and costs of defending an action of trespass such as 
the present would not be costs of the board in any way chargeable 
upon the parishes forming the board, or either of them. It would 
appear to be only right, if such damages and costs were payable 
at all, that they should be paid by the parish in which the road is 
situate, like the expense of repairing the road. And yet the 
persons who ordered the trespass might be the persons represent- 
ing the other parishes in the district, and not the parish wherein 
the road was situate. Just see what a strange state of things 
this would introduce. Sect. 20 provides that there shall be a 
district fund, and that the salaries of the officers of each parish, 
and all expenses incurred by the highway board for the common 
account and benefit of all the parishes in the district, shall be paid 
out of the district fond. This could not include these damages 
and costs, and they could not come out of the district fund. 
The section goes on to provide that the expense of keeping in 
repair the highways of each parish, and all other expenses in 
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1874 relation to sach highways, shall be a separate charge on eaeh 
Mill parish. It woold certainly seem strange if the highway board 
Hawkxb. ^^ ^^ power, by a resolution, of throwing upon a particular 
parish such a charge as that of paying the damages and costs of 
an action like the present, and unless they could do so, there 
would be no fund out of which the damages and costs could be 
paid. When the parish denies the obligation to repair, s. 19 pwits 
out the course to be pursued. 

It appears to us that it is not the province of the highway board 
to contest the question whether a particular way is a highway or 
noty as the members chose to do by the resolution set forth at 
the beginning of this case. For the above reasons we think that, 
as the plaintiff was nonsuited, there ought to be a new trial in this 
case, 

Kellt, C.B. The highway board of the district of Camelford, 
in Cornwall, constituted and incorporated under s. 9 and other 
sections of 25 & 26 Vict. c. 61, upon the complaint of the 
churchwardens of the parish of Minster, that a highway in that 
parish and within the district had been obstructed by a locked 
gate thrown across it (as was alleged, contrary to the statute), at a 
corporate meeting, duly convened and held according to the Act, 
having investigated the matter of the complaint, came to the 
following resolution, which was then and there entered on the 
minutes : — ^ Resolved, that the board having heard the complaint 
and the defendant^ Mr. Mill" (the plaintiff in this action), *' and 
the witnesses, as well as Mr. White, the defendant's attorney, is ci 
opinion that the road leading from Boscastie, by the Wellington 
Hotel to Crapp's Park, is a public road, and that therefore Mr. 
Mill, the tenant, and Miss Hellyar, the owner of the land through 
which it passes, be served with notices to remove the obstruction 
they have created, and if the same be not removed on or before 
six o'clock of the Slst instant, the district surveyor remove the 
same." These notices having been given and disregarded, the 
surveyor removed the obstruction. The plaintiff relocked the 
gates, and on the 29th of November another resolution was passed 
at a board meeting directing thd surveyor again to remove the 
locks. This resolution was notified to Wickett, the district sur- 
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veyor, and an order of the board, signed by their clerk, forthwith 1874 
to remove the obstruction, was duly served upon him ; and he pro- mill 
ceeded, in obedience to the order, to remove the looks from the h^^^^ 
gates, which was the trespass complained of in this action. 

Two questions arise upon this case. The first is, whether this 
action is maintainable, not against the highway board in their 
corporate character but, against the individual members of the 
board who were present at the meeting, and one of whom moved 
and another seconded the resolution ; and I am of opinion that it is 
not. The making of the resolution was a ocnrporate act done at a 
corporate meeting convened and held in strict conformity to the 
Act of Parliament. No one member of the board assumed to 
exercise or did exercise any personal authority or power. The 
resolution was the act of the corporation and consisted of the 
minute made at the meeting according' to the Act of Parliament, 
signed by the chairman, and by the statute receivable in evidence 
without further proof. I conceive it to be settled law that no 
action lies against the individual members of a corporation for a 
corporate act done by the corporation in its corporate capacity, 
unless the act be maliciously done by the individuals charged, 
and the corporate name be used as a mere colour for the mali- 
cious act, or unless the act is ultra vires, and is not^ and cannot be 
in contemplation of law, a corporate act at all. 

In Harman v. Tappenden (1) the Free Fishermeaof Faversham, 
a corporate body, at a corporate meeting made an order of 
amotion or disfranchisement against the plaintiff, a free fisher- 
man and a member of the corporation, upon which the plaintiff 
brought his action for damages against the six individual corpo- 
rators who had made the order, and it was objected ''That no 
action would lie to recover damages against individuals for acts 
done in their corporate capacity, and that non constat, but that 
all or some of the defendants might have voted against the order 
of amotion." When the case came before the Court upon a 
motion to enter a nonsuit and in arrest of judgment^ the Court 
intimated very strong doubts on this ground how far the defend- 
ants were answerable in damages in their private character for 

(1) 1 East, 555. 
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1874 acts done by them in (their corporate capacity. And Lord 
Mill Kenyon, C. J., said that he entertained considerable doubt, not- 
Hawksb withstanding what was said in Bieh v. PUkingtan (1), and Bex v. 
Mayor of Bippon (2), and added, ** that he had many years ago 
moved for a mandamus to the master and fellows of Wadham 
College to compel them to put the college seal to a return which 
they were required to make, and to which Mr. Windham, the master, 
had great objection with respect to the facts agreed upon by a majo- 
rity to be returned, conceiving that he should thereby make himself 
individually liable to the consequences, but Lord Mansfield over- 
came his difficulty by an explicit declaration that what he thus 
did in his corporate capacity could not hurt him in his individual 
character.'-' Lawrence, J., expressed the same doubt, and, finally, 
upon cause being shewn, the Court held that without proof of 
malice the action was not maintainable, and the rule was dis- 
charged : see also 1 Yentris, 851, and Bex v. Windham (3), the 
case alluded to by Lord Eenyon. It is true that where indi- 
viduals make a pretended corporate act a doak for a malicious 
libel or a libel on the administration of justice, the Court will 
grant a criminal information as in Bex v. WaUon: (4) But an 
individual corporator is no more b'able for a tort committed in 
his corporate capacity than for a debt due by the corporation. In 
either case I am of opinion that the action must be brought 
against the corporation in its corporate character and not against 
an individual member, who, like Mr. Windham in the Wadham 
College CasOf may have been opposed to the act in respect of 
which the action may be brought. It was, indeed, once imagined, 
though on very technical grounds, that trespass would not lie 
against a corporation, and it is so stated in Comyns' Digest, 
Franchises, F. (19.). But, besides that many authorities are to be 
found in the year books to the contrary, the law is now well 
settled that upon any tortious act committed by a corporation, or 
under its authority, or by its direction, trover or trespass is main- 
tainable. In Yarlorough v. Bank of England (5), the plaintiff 

(1) Garth. 171. (8) 1 Cowp. 377. 

(2) 1 Ld. Raym. 563. (4) 2 T. R. 199. 

(5) 16 East, 6. 
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recovered in trover for the unlawful detention by a clerk in the 1874 
bank, under its authority, of a Bank of England note. Can it be mill 
contended that an action could have been maintained against one hatoer. 
of the directors of the Bank of England, who might have been 
present at the resolution that the clerk be directed to detain the 
note? In Smiih v. Birminghim and Staffordshire Oas Light 
Co. (1), trover was held maintainable against the company (a 
corporation) for the wrongful seizure of a quantity of furniture by 
a bailiff under their authority. And in Mawid v. Monmouthshire 
and Staffordshire Canal Co. (2), the plaintiff recovered in trespass 
for the seizing and converting under the orders of the defendants 
certain baizes and a quantity of coal. It was never suggested 
that in either of these cases the action should have been brought 
against the individuals who happened to be present when the act 
in question was ordered to be done. I cannot doubt, therefore, 
that this action ought to have been brought against the board, and 
all these decisions are uniform to shew that it would have been 
maintainable. The mischief and inconvenience that would result 
if the contrary were held to be law is great and obvious. If 
judgment be recovered against these defendants execution might 
issue for the whole amount of damages and costs against any one 
among them, and he would have no remedy for contribution 
against the rest, nor as it should seem, upon the facts of the case, 
for indemnity against the corporation. And it is at least doubtful 
whether the board would have a legal right to indemnify him out 
of the funds which come to their hands under the Act of Parlia^ 
ment. On the other hand, if the action had been brought against 
the board, and judgment obtained against them, they may pay 
the damages and costs out of the funds which they are enabled to 
provide for the various purposes of the Act by ss. 20 — 27, and 
others. 

It was argued that no action could be maintained against the 
board on the ground that the resolution and the order to the 
surveyor were ultra vires. But I apprehend that this is a mis- 
application of the term ultra vires. If the board, by resolution or 
otherwise, had accepted a bill of exchange directing their clerk or 

(1) 1 A. & E. 526. (2) 2 DowL (N.S.) 113. 
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1874 other officer to write their corporate name or title across a bill drawn 
'{^[^ upon them for a debt, this would have been ultra yires, and no 
^- holder of the acceptance could haye recovered the amount against 
them. It would haye been yoid upon the face of it» and it is 
immaterial to consider whether the individuals who had written or 
authorized the acceptance would have been liable to any, and, 
if any, to what action at the suit of a holder for value. But it is 
otherwise with an act merely unlawful or unauthorized, as a tres- 
pass or the conversion of a chatteL If such an act is to be 
deemed ultra vires, and therefore no action would lie against the 
corporate body by whom it had been authorized, it is clear that a 
corporation would not be liable for any tort at all committed or 
authorized by them, and the decisions above cited would be contrary 
to law. Two cases have, however, been cited which seem to bear 
upon the question against the defendants. But the firsts Foulton 
V. London and South Western By. Co. (1) merely shews that there 
is no implied authority by a railway company to their servants to 
do an illegal act Here no question arises upon an implied autho- 
rity, for this board have expressly authorized and commanded the 
surveyor to do the act complained oC On the other hand, in the 
Dulwich College case, Taylor v. Dvlwich HoyMal (2), the consti- 
tution of the college requiring that leases granted should be at a 
rack rent, the contract for a lease not at a rack rent was ultra 
vires and not binding on the corporate body, and so if the plaintiff 
had been entitled to the relief prayed, it would have been granted 
against the individuals who had executed an instrument in the 
form of a corporate act, but which, being ultra vires, was abso- 
lutely void. 

The remaining question is whether Wickett, the surveyor, is 
liable to this action. The general rule, no doubt, is that one who 
does an unlawful act cannot justify himself by pleading the 
authority or direction of another. But here the surveyor is a 
public officer charged with the performance of various public 
duties, and bound by the express words of an Act of Parliament to 
obey the orders of the highway board, the board themselves being 
a public body incorporated for public purposes and having paUic 

(1) Uw Rep. 2 Q. B. 534. (2) 1 P. Wma. 655. 
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duties to perform, and who, in ordering their snryeyor to remoye 1874 
the obstmction in question, ' have acted bona fide and within the ifo* 
general scope of their daties and authority under the Act of „^^ 
Parliament. 

To determine this question we must first consider the provisions 
of the Act By s. 17, ^'The highway board shall maintain in 
good repair the highways within their district; and it shall be 
the duty of the district surveyor to submit to the board an estimate 
of the expenses likely to be incurred during the ensuing year for 
maintaining and keeping in repair the highways in each parish 
within the district." And by s. 16, *^ The district surveyor 
shall act as the agent of the board in carrying into effect all the 
duties by this Act required to be carried into efiect or to be per- 
formed by the board, and he shall in all respects conform to the 
orders of the board in the execution of his duties, and the assistant 
surveyor, if any, shall perform such duties as the board may 
require under the direction of the district surveyor ;" and then 
there are further provisions, already referred to, enabling the 
board to obtain funds for the performance of their duties and the 
carrying of the Act into execution. 

Now, where all the public highways in any district are well 
known and ascertained, no difficulty can arise in the execution of 
the Act The surveyor inspects them and observes their condition ; 
he makes his estimate of the expense of repairing and keeping 
them in repair during the ensuing year, and delivers it to the 
board, who thereupon direct him to effect the repairs from time to 
time accordingly, and he obeys their directions. But where, as 
here, he finds a highway which requires or will shortly require to 
be repaired, but the owner of the land gives him notice that the 
land is his private property and is no highway at all, what is the 
course to be pursued ? We may suppose that upon his report an 
order has been given him to repair the highway, and when he 
proceeds to do so he finds a locked gate thrown across it, and he 
makes a report to that effect to the board. They, the board, after 
communicating with the owner of the land and finding that the 
question is raised and must be determined, highway or no high- 
way, must next consider how this may most conveniently be done. 
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1874 They may indict the landowner for the obBtruction, or they may 
^Hoj. do as they have done here, they may give him notice to remove 
the obstmction, and that in default of his doing so they will re- 
move it themselves, and that he may try the question by bringing 
an action of trespass against them. They accordingly come to a 
resolution such as they have made here, and they give the order in 
question to the surveyor, and he in obedience to it removes the 
locks. If an action be then brought against the board they plead 
the highway, or defend under the general issue by statute, and the 
question is settled by the verdict of a jury and no difficulty arises. 
Bat if the law be that the landowner may select the surveyor as a 
defendant, in what condition is he placed? The board have 
ordered him to effect the necessary repairs, and for that purpose to 
remove the obstruction. He looks to the statute and he finds 
that its language is imperative, '^ He shall in all respects conform 
to the orders of the board," ^ and act as the agent " of the board 
in carrying the Act into effect He has no means of ascertaining 
beforehand, or without the verdict of a jury, whether there is a 
highway or not, nor have the board themselves. He must there- 
fore, at the risk of absolute rain, obey the order as required by the 
Act, or he must refuse obedience ; in other words, he must disobey 
the order wherever a highway is in dispute. The board cannot 
themselves in their own persons remove the obstruction any more 
than they can repair the highway. They must, therefore, either in- 
struct their surveyor to act on their behalf or resort to some other 
mode, as by indictment, of raising the question^ and if a public high- 
way be established, perform their duty by putting it into repair. 

I am not aware of any direct authority in reference to this Act 
of Parliament. But there are cases which establish a principle 
within which I think this case may be well decided. In Buron v. 
Denman (1) it was held by Parke, B., after consulting the other 
judges of the Exchequer, that where a naval officer had committed 
a series of trespasses for which he was personally liable to an 
action for damages, but the Crown had afterwards ratified his acts, 
that the ratification was equivalent to a prior command, and the 
action against him could not be maintained. Baron Parke himself 

(1) 2 Ex. 167. 
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had some doubts whether the ratification had that effect, bat the 1874 
judges, including Baron Parke, were unanimous that the defendant, mill 
whose duty it was to obey the commands of the Crown, could not hawkkr, 
be made personally responsible in an action for the acts done in 
obedience to such command. In Andrews y. Marria (1), the 
clerk of a court of requests, whose duty it was to issue warrants 
or writs of execution at the orders of the commissioners, having 
mistaken the effect of an order, issued a precept without an 
authority, under which the plaintiff was taken in execution, and he 
was held liable in trespass accordingly. But it was also held that 
Whetbam, the other defendant, one of the Serjeants of the Court, 
and to whom the warrant was directed, and who actually made the 
arrest, was not liable to the action on the ground " that he was a 
ministerial officer of the commissioners bound to execute their 
warrants and having no means whatever of ascertaining whether 
they are founded upon valid judgments or are otherwise sustain- 
able or not." It was further observed by the Court that there 
would be something very unreasonable in the law if it placed him 
in the position of being punishable by the Court for disobedience, 
and at the same time suable by the party for obedience to the 
warrant, and that '^ as the subject matter of this suit was within 
the general jurisdiction of the Commissioners, and the warrant 
appeared to have been regularly issued, the defendant Whetbam 
was not liabla" It appears to me that in this case the surveyor 
was in the exact position of Whetham in the case cited. Dews v. 
Biiey (2) was a similar case. There a void order of commitment 
had been made by a county court under which the derk of the 
court made out a warrant of commitment^ and the plaintiff was 
arrested by a bailiff under that warrant It was held that the 
action was not maintainable and the Court observed that *^ the 
clerk was a mere ministerial officer to carry into effect the order 
of the judge, and cannot be liable in trespass for the performance 
of the duty cast upon him by the express language of the Act of 
Parliament" And in Eeane v. Beynolds (3), where trespass was 
brought, for pulling down a cottage which the magistrates had 

(1) 1 Q. B. 3. (2) 11 C. B. 434 ; 20 L. J. (C.P.) 26i. 

(3) 2 E. & B. 748. 
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1074 adjudged to be an endoachment witbin fifteen feet of the centre of 
jfiu, * a highway, and conyicted the plaintiff of having made the encroach- 
** menty against the defendant who, as snrreyor of the highways, 
had pnlled down the cottage in the supposed ezecntion of the Act 
5 ft 6 Wm* 4y c. 50, it appeared that the conviction was void, the 
way never having been repaired with stones or otherwise. Bnt 
the Court held that the defendant was not liable to the action ** on 
the principle that the surveyor acted in obedience to the judgment 
of a court of competent jurisdiction which he was bound to 
execute." It is true that in most of these cases the defendants 
who were held irresponsible were bailiffs or other officers acting in 
obedience or supposed obedience to the orders of a court or some 
legal tribunal made in the course of the administration of justice. 
But here, also, as in all these cases, the surveyor is a mere minis- 
terial officer, bound by the express words of an Act of Parliament 
to obey the orders of the board, and having no means of knowing or 
ascertaining whether such orders are valid and lawful or otherwise, 
and the board itself is a public body, having public duties to per- 
form and created and incorporated for public purposes. I know 
not, therefore, why this officer should not be protected by law as 
well as the subordinate officers of a court of justice. 

It appears to me therefore, upon the whole case, that the 
defendants have acted throughout strictly within the scope of their 
authority and their duty. A complaint is made to the board that 
a highway is unlawfully obstructed. Upon investigating the case 
they find that an obstruction exists, but that it is disputed whether 
the spot is a public highway or not Upon further inquiry they 
are advised and believe that it is a highway, and therefore that it 
is their duty to keep it in repair and free from obstructions. 
There are two modes in which this question, whether a public 
highway or not, may be raised and determined — ^by indictment and 
by action. They think, and I may venture to add I think also, 
that an action is preferable to an indictment, inasmuch as in a 
civil action points may be reserved, a motion made for a new 
trial, and appeals facilitated. They determine to try the ques* 
tion in that form accordingly. They give notice to the parties 
interested to remove the obstruction, and it is still persisted in. 
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and the opposite parties are resolved to try the question. They 1874 
hold a meeting and make the order in question, and it is mjll 
executed, and we are now called upon to decide whether this jj^™^ 
action, in which a controversy between the board on behalf of 
the public and the owner of the land is to be settled, should be 
brought against individuals who have acted as they believe in 
the strict performance of their duty in holding and attending a 
meeting, and resolving in their corporate character that the neces- 
sary steps shall be taken, and who may possess no funds or means 
to meet the expenses of the suit, or to pay damages or costs, or 
against the board, who are charged with the duties, and intrusted 
with the powers, and provided with the funds necessary to the 
management of the highways within the district and to carrying 
all the purposes of the Act into execution. The question as 
between the surveyor and the board is of equal importance, and is 
open in many respects to the same considerations. I think, there- 
fore, and for the reasons I have assigned, that the action should 
have been brought against the board, and that this action is not 

maintainable. 

Bide absolute. 

Attorneys for plaintiff: PaUison & Wiffff,far White db Dingley, 
Launeestan. 

Attorneys for defendants : Coode, Kingdon & Cotton^ for Hawker, 
BodcasUe. 
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1874 ATTORNEY GENERAL r. THE NORTH LONDON RAILWAY 

Jfdy 6. COMPANY. 



RaUway Passenger Duty (5 <fe 6 Vict. c. 79, s. 4)'-Cheap Trains Act (7 <fe 8 
Vict, c. 86), ss, 6, 8, 9 — Exemption from Duty — Third-dass Passengers — 
Change of Carriages — Stepping at Stations — Potoer of Board of Trade to 
dispense with Conditions — Betum Tickets — Workmen^s Tickets. 

A train is a cheap train within 8. 6 of the Cheap Trains Act (7 & 8 Vict, c 
85), and within the exemption from daty contained in & 9, notwithstanding that 
the passengers are required at a junction, for the convenience of the traffic, to 
move from one train to another, provided there is no unreasonahle detention so 
as to reduce the speed at which they travel below the minimum speed of twelve 
miles an hour, including stoppages, required by the Act. 

The exemption from duty in s. 9 applies to fares by such a train not exceeding 
the parliamentary rate, although the tickets and carriages are not described as 
third-class tickets and carriages. 

A train is not a cheap train within the Act, unless it stops at every ordinary 
passenger station ; and the Board of Trade have no power under s. 8 to dispense 
with this requirement. 

Return tickets issued at fares which, if the tickets were fully used, would not 
exceed the parliamentary rate, are not within the exemption of s. 9, if the fare 
for a single journey would exceed that rate. 

Semble^ that weekly workmen's tickets issued at fares which, if the tickets 
were fully used, would not exceed the parliamentary rate, would be within the 
exemption of s. 9, if issued to passengers travelling by a cheap train : 

But, heldf with respect to such tickets issued under a condition limiting the 
nature and amount of luggage to be carried without extra charge in a manner not 
in compliance with the conditions of s. 6, and without the dispensation of the 
Board of Trade under s. 8, that they were not within the exemption. 

Information under 5 & 6 Vict c. 79, b. 4, against the North 
London Bailwaj Company and their general manager, praying for 
a declaration that the defendants were liable to pay duty at the 
rate of 5Z. per cent, on certain passenger fares under that Act, and 
(par. 3) for an inquiry (if necessary) as to the trains run and the 
fares chaiged by the defendants. 

The material facts appearing by the information and answer, 
and the sections of the statutes applicable to the questions at 
issue, are fully set out in the judgment 

June 5, 6. The case was argued for the Crown by Sir Benry 
James, Q.C. {Sir B. Bap ff allay, A.Q., and W. W. Karaoke, with 
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him), and by Sir J*. B. Kardake, Q.C. (J, Brown^ Q.O.y and ' 1874 
F. M. White with him), for the defendants. AiroienEr 

GSNEBAL 

Cur, adv. vulU «• 

NOBTH 

London 

July 6. The judgment of the Court (Kelly, O.B., Pigott, and Railway Co. 
Amphlett, BB.), was delivered by 

Amphlett, B. This information is filed for the purpose of 
recovering from the defendant company certain passenger duties 
from which they claim to be exempted under the provisions of 
7 & 8 Vict. c. 85 (commonly called " The Cheap Trains Act "). By 
8. 6 of that Act, after reciting that it was expedient to secure to 
the poorer class of travellers the means of travelling by railway at 
moderate fares and in carriages in which they might be protected 
from the weather, it was enacted that all passenger railway com- 
panies therein mentioned, and which would include the defendant 
company, should '^ by means of one train at the least, to travel 
along their railway from one end to the other of each trunk? 
branch, or junction line belonging to or leased by them, so long as 
they should continue to carry other passengers over such trunk, 
branch, or junction line, once at the least each day on every week- 
day, except Christmas Day and Good Friday (such exception not 
to extend to Scotland), provide for the conveyance of third-class 
passengers to and from the terminal and other ordinary passenger 
stations of the railway, under the obligations contained in their 
several Acts of Parliament, and with the immunities applicable by 
law to carriers of passengers by railway, and also under the follow- 
ing conditions, that is to say" (amongst others) : 

''Such train shall start at an hour to be from time to time 
fixed by the directors, subject to the approval of the Lords of 
the Committee of the Privy Council for Trades and Plantations. 

*' Such train shaU travel at an average rate of speed not less 
than twelve miles an hour for the whole distance travelled on the 
railway, including stoppages. 

^ Such train shall, if required, take up and set down passengers 
at every passenger station which it shall pass on the line. 

** The carriages in which passengers shall be conveyed by such 
train shall be provided with seats, and shall be protected against 
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ig74 * the weather in a maimer satisfisustory to the Lords of the said 

Attorxey" committee. 

General «< The fare or charge for each third-class passenger by such 
North train shall not exceed one penny for each mile travelled. 
RailwatCo. ^'Each passenger by snch train shall be allowed to take with 
him half a hundred-weight of luggage, not being merchandise or 
other articles carried for hire or profit, without extra charge." 

By s. 7 a penalty is imposed on railway companies refusing 
or wilfully neglecting to comply with the provisions of that 
Act. 

By 8. 8 it was enacted that, '^ except as to the amount of fare 
or charge for each passenger by such cheap trains, which shall in 
no case exceed the rate hereinbefore in such case provided, the 
lords of the said committee shall have a discretionary power, 
upon the application of any railway company, of dispensing with 
any of the conditions hereinbefore required in regard to the con- 
veyance of passengers by such cheap trains as aforesaid, in 
consideration of such other arrangements" as therein mentioned. 

And by s. 9 it was enacted, that '' no tax shall be levied upon 
the receipts of any railway company from the conveyance of 
passengers at fares not exceeding one penny for each mile by 
any such cheap train as aforesaid." 

The defendant company have by various Acts of Parliament 
become the proprietors of a line of railway which may be called 
their main line, running northwards from Broad Street, in the 
city of London, up to a certain place called the Dalston Junction, 
and from thence dividing into two branches, one running to the 
east to Poplar, and the other to the west to Chalk Farm. 

Before reaching Chalk Farm, a line of railway belonging to 
other companies diverges from this main line and runs to Bich- 
mond and Eew Bridge, and the defendant company have running 
powers over that line, and work the same, not as a separate line 
or branch, but in connection with their main line as hereinafter 
mentioned. 

By arrangement the defendant company run some of their 
trains beyond Poplar to Blackwall, and elsewhere; but for the 
purposes of this judgment their line at this end may be considered 
as terminating at Poplar. 
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1. The defendant company work their system of railways as 1874 
follows : Trains run continuously to and fro by the Dalston June- attorney 
tion between Broad Street and Poplar; other trains run con- Gbnbbal 
tinuously to and fro, also by Dalston Junction, between Broad North 
Street and Chalk Farm, and between Broad Street and Hicbmond Bailwat Go. 
and Kew Bridge, or one of them. No trains have run for some 

time past continuously to and fro between Poplar and the stations 
to the west of Dalston Junction ; but passengers desiring to go 
from Poplar, or any intermediate station between Poplar and 
Dalston Junction, to any other station to the west, take an up 
train from Poplar to Broad Street as far as Dalston Junction, and 
then join, after an int^erval of a few minutes only, a down train 
from Broad Street to Chalk Farm or other terminal stations to 
the west, as the case may be. Under these circumstances, we 
think that trains running from one end to the other from Broad 
Street to Poplar, or from Broad Street to Chalk Farm, Bichmond, 
or Kew Bridge, or between other terminal stations on the de* 
fendants' system, and complying with the other requirements of 
the Act, are cheap trains within the meaning of the Act, and that 
exemption from duty in respect of the fare of passengers by any 
such train is not lost by their being required, for the convenience 
of the traffic, to move from one such train to another at Dalston 
Junction or any other station, provided there is no unreasonable 
detention at such station, so as to reduce the speed at which such 
passengers travel below the minimum speed required by the 
Act 

2. The defendant company only use two classes of carriages 
upon their lines, which are respectively called and marked first 
and second-class carriages. The fares charged to second-class 
passengers from any one terminal station to another terminal 
station, and indeed between most of the stations, do not exceed 
the Parliamentary rate of a penny a mile ; and in all such cases 
second-class tickets only are issued. There are, however, a few 
cases where the fares to and from particular stations for second- 
class passengers exceed the Parliamentary rate, and in some of 
these cases, but not all, third-class tickets are issued at fares not 
exceeding the Parliamentary rate , and where third-class tickets 
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1874 are so issued, there being no third class carriages, the holders of 
Attobnet second and third-class tickets are admitted to the same carriages, 
Genksal ^^^ j^jQ afiTorded the same accommodation in every respect 
NoBTH Xhe defendants claim exemption from duty in every case in 

Bailwat^Co. which the fare charged to the holders of either second or third- 
class tickets do not exceed the Parliamentary rate of one penny a 
mile. 

The claim to exemption is disputed by the Crown on varions 
grounds ; and, first, it was contended that, in the absence of any 
third-class carriages, a train ought not to be considered a cheap 
train within the meaning of the Act ; and reliance was placed 
upon the preamble of the 6ih section of the Act, and the express 
mention of third-class passengers in the body of the section, 
which, it was forcibly argued, shewed that the class of persons 
whose fares were to be exempted from duty were those who 
would ordinarily travel in third-class carriages, and not those who, 
if there were both second and third-class carriages^ would prefer 
the former, even at a greater charge, in order to secure them- 
selves from the discomfort of travelling in company with third- 
class passengers. 

We are, however, of opinion that the objection ought not to 
prevail. There is no definition of a '' third-class passenger ** in 
the Act, and it would, we think, be unreasonable to hold that the 
question whether a person is a third-class passenger should depend 
upon the number affixed to his carriage or ticket, which might be 
changed at any moment We apprehend that third-class passen- 
gers were mentioned in the 6th section of the Act, merely to 
shew that it was for that class of passengers only that the fares 
were to be compulsorily limited ; leaving the companies to exer^ 
cise their own discretion as to the fares to be charged to other 
passengers. It might otherwise have been held — as indeed is 
contended in the information, though not insisted upon in the 
argument before us — that no passenger by a cheap train of what- 
ever class should be charged more than the Parliamentary rate. 
Suppose the company chose to run a Parliamentary train with 
only one class of carriages, such as are usually called third-class 
carriages, would it not be a cheap train within the meaning of the 
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Act ? and would it be deprived of that character because the 1874 
company gave the passengers the benefit of better or more com- Attornhy 
modious carriages ? jmral 

It was then contended on the part of the Crown, that even North 

'^ , ' London 

assuming 'that the train was not deprived of its character of a Railway Co. 
cheap train within the Act by the absence of third-class carriages, 
still that the fares of those only who asked for third-class tickets 
would be within the exemption, and that, if it be difficult or im- 
possible to distinguish them from the others, the company have 
brought it upon themselves and cannot complain. Looking, how- 
ever, at the language of the 9th section of the Act, where pas* 
sengers generally, and not third-class passengers, are mentioned, 
we are of opinion that such distinction cannot be maintained, and 
that the fares of all passengers by a cheap train of whatever class 
are within the exemption, if not exceeding the Parliamentary 
rate. 

It is easy to see that this construction may enable companies to 
claim exemption for the fares of passengers not within the pur- 
view of the Act ; but that must be remedied, if thought advisable, 
by the legislature, and not by putting a strained meaning on the 
language of the Act as it stands. 

3. It was next contended on the part of the Crown, that no 
train which did not stop at every ordinary passenger station 
between the terminal stations, and which did not carry passengers 
to all the stations at which they did stop at the Parliamentary 
rate, was a cheap train within the meaning of the Act, and that 
consequently the fares of no passenger travelling by it of what* 
ever class would be within the exemption. And we are of that 
opinion. 

It was but faintly contended on the part of the defendants that 
this would not be so on the construction of the Act alone ; but it 
was said that the Board of Trade had dispensed with both these 
conditions. It is, however, our opinion that, even assuming that 
the Board of Trade, after the requisite knowledge of the fact, did 
de facto intend to dispense therewith (which, but for the ad- 
mission on the part of the Crown, might have been very much 
doubted upon the evidence in the case), it was beyond their power 
to do so. 
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1874 By the 8th section of the Act the rates of fares are expressly 

Attobney excepted out of the dispensing power, and with respect to the 
Gen^^al ,topp^„g ^f ^^^^ ^^ ty„], ^}^t ^^^ dispensing power is confined 

North to the condition (expressly so called) at the end of the clause, and 

London . 

Bailwat Co. does not extend to the requirements in the previous part of the 
clause, which appear to constitute the essential definition of a 
cheap train under the Act. If this be so, it seems to us that to 
make the clause consistent with itself, the passenger stations men- 
tioned in the third condition, at which trains are to stop if re- 
quired, must be taken to mean stations other than the ordinary 
passenger stations before mentioned, such, for instance, as those 
which are sometimes established for the convenience of private 
individuals, or particular works, or on particular days for the 
accommodation of market people. 

The only other questions raised before us which are ripe for 
decision without further inquiry into the facts, are as to return 
tickets, and as to workmen's tickets. 

4. With regard to return tickets, it appears that in some 
instances such tickets are issued to second-class passengers at fares 
>vhich, assuming them to make full use of their tickets, would not 
exceed the Parliamentary rate, while the fare for a single journey 
over the same distance would exceed that rate ; and we are of 
opinion that no exemption can be claimed in respect of such 
return tickets, since it appears to us to be the intention of the Act 
that a passenger whose fare is to be exempt should have the 
option of travelling for any part of his journey at the Parlia- 
mentary rate. 

5. With regard to workmen's tickets (1), which are weekly 

• 

(1) By s. 45 of " The North London or beyond KingAland and having 
Bailway (City Branch) Act, 1861" business in London, at fares cot ex- 
(which Act authorized the construction ceeding Id. per passenger for each jonr- 
of the line from Broad Street to Kings- ney ; and by " The North London Bail- 
land) the company were required to way Act, 1867,** s. 51, it was enacted 
run a train every morning in the week that the company should not be re- 
from Kingsland to Broad Street, and quired to issue a ticket to any artisan, 
one train every evening from Broad mechanic, or daily labourer under the 
Street to Kingsland, at such hours provisions of the Act of 1861 for a less 
(not later than 7 a.m. nor earlier than i)eriod than one week ; the applicant 
6 p.m.) as might be most convenient for a ticket was to give his name and 
for the labouring classes residing at address, and the name and address of 
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tickets accorded to artisass, mechanics, and daily labourers upon 1874 

a special contract, it appears that the charge for every such ticket attorney 

is Is. only, which, if the holder availed himself of it every day g^'b^ 
in the week, would not exceed the Parliamentary rate ; but such Kobth 

Loinx)K 
tickets are only issued for trains running from Dalston Junction Railway Co. 

to Broad Street, and not for any train which travels from one 
end to the other of any "trunk, branch, or junction line" of the 
defendants; and, moreover, the passengers avaih'ng themselves of 
these tickets are not allowed to take with them half a hundred- 
weight of luggage without extra charge, in compliance with the 
Cheap Trains Act, and we do not find any evidence or admission 
that the last condition has been dispensed with by the Board of 
Trade. 

We think, therefore, that under the present arrangements the 
fares of these workmen's tickets are not entitled to the exemp- 
tion, although we should have been of a different opinion if such 
tickets were issued to passengers travelling by a cheap train as 
herein defined, and if the condition as to luggage were dispensed 
with, as it doubtless would be on application, by the Board of 
Trade. 

Under these circumstances, the proper decree appears to us to 
be as follows : — 

DECLARE. l*bat every train numing from one end to the other of the line, 
between Broad Street Station and Poplar Station, or between Broad Street Station 
and Chalk Farm, Richmond, or Kew Bridge, or between other terminal stations 
on the defendants* system of railways, and conveying passengers to and from such 
terminal and every intermediate ordinary passenger station at fares not exceeding 
the Parliamentary rate, and complying with the several other conditions men- 
tioned in the 6th section of the Cheap Trains Act, so far as they have not been 



his employer, and before issuing the 
ticket the company were to have a 
reasonable time to inquire whether he 
was an artisan, mechanic, or daily 
labourer within the meaning of the 
Act. And by s. 60 the compensation 
for injury to a passenger by such train 
was limited to 100?., the amount to bo 
fixed by arbitration. 

The tickets in question were issued 
under these provisions ; but one of the 



conditions, subject to which they wero 
issued, was as follows : *' Each holder 
of a workman's ticket will be allowed 
to carry at his or her sole and exclu- 
sive risk any trade tools not exceeding 
281bs. weight, so packed as not to be 
inconvenient or dangerous. No other 
luggage of any description will be con- 
veyed free of charge with the holders of 
workmen's tickets." 



Vol. IX. 



2H 8 



338 • COUBT OF EXGH]BX2U£JEU [KB. 



Ifif^ properly diq>eo3ed with by the Board of Tr^de, ougkt to be considered a cheap 

— ■■ r— train within the meaning of the CJheap Trains Act, notwithstanding there may 

%^^ b. no third.la« carriage, iu such t«b. 

V. That the fares of passengers by suoh cheap trains are entitled to exemption 

Kqbth fjQjj^ ^J^ty jf they do not exceed the Parliamentary rate, whether the tickets 
Bailway Co. issued to them are second or third class. 

. That such exeinption is not lo^t by passengen bein^ required, for the oon- 
T^niencc of traffic, to move, at any particular station, from one such cheap train 
to JBinother, provided there is no imreasonable detention at such station, so as to 
reduce the speed at which such passengers travel below the minimum speed 
re^iired by the Act. 

That no train ought to be considered a cheap train within the meaning of the 
Act, whether approved by the Board of Trade as a cheap train or not, which doecT 
not stop at every intermediate ordinary passenger station, and which does not 
convey some class of passengers to and from every station, at fares not exoeeding 
the Parliamentary rate, and that no exemption ought to be allowed in respect of 
the fares of passengers by any «ich train, notwithstanding such fares may not 
exceed the Parliamentary rate. 

That the fares received for return tickets are not exempt from duty, unless the 
fores that would be charged to th« same class of passengers for the single journey 
over the same distance would not exceed the Parliamentary rate. 

That the fares received for workmen's tickets under the existing arrangements 
are not exiempt ih>m duty. 

DIRECT, in case the parties dififer, an inquiry as prayed in the 3rd paragraph 
of prayer, regard being had to the abovo declarations. 

Attorney for the Crown : Solicitor of Inland Revenue. 
Attorneys for defendants : Paine & Layion. 



June 2C. [IN THE EXCHEQUER CHAMBER.] 

THE LIVER ALKALI COMPANY v. JOHNSON. 

Common Carrier^Fixed Termini^Definite Routt-^Conveyance cfu StngU 

Chutomer'a QoodB^Bwrgt-owner, 

The defendant was a barge-owner, and let out his vessels for the coirreyance 
of goods to any cuatixners who applied to him. Each voy^e was made inid«r a 
separate agreemeiit, «Qd a barge was not let to more than one person ibr the 
same voyage. The defendant did not ply between any fixed termini, but the 
customer fixed in each particular case the points of arrival and departure. In an 
action against the defendant by the plaintifis for not safely and securely carrying 
certain goods :-^ 

EM^ affirming the judgment of the Court below, that the defendant in 
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exercising this employment had incorrod the liability of a common carrier^ I874 
and ^as liable though the goods were lost without n^ligence on bis part. - 



By Brett, J. The defendant was not a common carrier nor liable as such, but aucali^Oo 
was liable as a ship-owner carrying goods for hire, upon the custom appficable to «. 

him as such. Joh»bo». 

Appeal by the defendant from a decision of the Court of Ex- 
chequer discharging a rule to enter a verdict for the defendant. (1) 

June 20. C7. BusieUf Q.C. (Butt, Q.G., with him), argued for 
the defendant ; and T. H, Jaine$ (As^inaU, Q. 0., with him), for 
the plaintiffs. 

The following authorities, in addition to those cited in the court 
below (2), were referred to : — 

Abbott on Shipping, 11th ed. p. 277; Angell on Carriers, 
4th ed. p. 59; Jones on Bailments, 4th ed. p. 106; JElsee y. 
Oatward (3) ; Bich y. Kneeland (4) ; Kent's Commentaries, lect 40, 
part 4 ; Laveroni v. Drury. (5) 

Our. adv. vyU» 

June 26. The following judgments were delivered : — 

Blackbubn, J. It appears by the case stated for this Court 
on appeal that the defendant was engaged in carr jii\g from Widness 
to Liverpool some salt cake of the plaintiffs in a flat on the river 
Mersey. The goods were injured by reason of the flat getting on a 
shoal in consequence of a fog. This was a peril of navigation, 
but could in no sense be called the act of God or of the Queen's 
enemies. 

The jury found that there was no negligence on the part of the 
defendant. 

The question, therefore, raised is, whether the defeaxdant was 
under the liability of a bailee for hire, viss., to take proper care of 
the goods, in which case he is not responsible for this lossj or 
whether he has the more extended liability of a common carrier, 
viz., to carry the goods safe against all events but acts of God and 
the enemies of the Queen. 

(1) Law Kep. 7 Ex. 267. (3) 5 T. R. 143. 

(2) Law Rep. 7 Ex. at pp. 268, 269. (4) Cro. Jac. 330. 

(5) 8 Ex. 166 ; 22 L. 3. (Ex.) 2. 

2H2 3 
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1874 We have purposely confiQed our expressions to the question, 

ijvHi " whether the defendant has the liability of a common carrier," for 

Aleali Co. ^q Jq jjq^ think it necessary to inquire whether the defendant is a 

Johnson, carrier so as to be liable to an action for not taking goodp tendered 

to him. 

The rule imposing this extended liability on common carriers 
was originally established, as Lord Mansfield states, in Forward v. 
Pittard (1), on the ground of public policy : " To prevent litiga- 
tion, collusion, and the necessity of going into circumstances 
impossible to be unravelled, the law presumes against the carrier, 
unless he shews it was done by the King's enemies, or by such act 
as could not happen by the intervention of man.^ And Lord 
Holt explains it» in the celebrated judgment in Ooffffs v. Bernard (2), 
as existing in the case of one that exercises a public employment : 
''And this is the case of the common hoyman, master of a ship, 
&c., which case of a master of a ship was first adjudged 26 Car. 2, in 
the case of Morse v. Slue. (3) And this is a politic establishment 
contrived by the policy of the law for the safety of all persons 
the necessity of whose afiairs oblige them to trast these sort of 
persons, that they may be safe in their ways of dealing." It is 
too late now to speculate on the propriety of this rule, we must 
treat it as firmly established that, in the absence of some oontiact» 
express or implied, introducing further exceptions, those who 
exercise a public employment of carrying goods do incur this 
liability. It appears from the evidence stated that the defendant 
was the owner of several flats, and that he made it his business to 
send out his flats under the care of his own servants, different 
persons as required from time to time, to carry cargoes to or from 
places in the Mersey, but that it always was to carry goods for one 
person at a time, and that ** he carried for any one who chose to 
employ him» but that an express agreement was always made as 
to each voyage or employment of the defendant's flats," which 
means, as we understand the evidence, that the fiats did not go 
about plying for hire, but were waiting for hire by any one. We 
think that this describes the ordinary employment of a lighter- 

(1) 1 T, R. 27, at p. 38. (2) 2 Ld. Raym. at p. 918. 

(3) 1 Vent. 190, 238. 
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inaOy and that, both on anthority and principle^ a person who 1874 
exercises this business and employment does, in the absence of i^msB 
something to limit his liability, incur the liability of a common ^**^" ^• 
carrier in respect of the goods he carries. Jomnoir. 

It was argued before us that the defendant could not have this 
liability unless he held himself out as plying between two par- 
ticular places, or had put up his flat, like a general ship, to go to 
some particular place, and take all goods brought him for that 
voyage. 

It was urged that in Morse v. Slue (1) the goods were probably 
put on I^ard a ship put up as a general ship. It certainly may 
hare been so, but the count is set out in Yentris and is general, 
that by the law and custom of England charterers and governors 
of ships which go from London beyond sea are bound, &c., and the 
ultimate decision was that this count was proved. Hale, C.J., 
seems to have had a difficulty from the fact that the ship was 
bound to foreign parts, and that the shipowner would not by the 
civil law or the maritime law be chargeable for piracy or damnum 
fatale (a difficulty, it may be remarked, which does not apply 
to the present case, where the whole transaction is in England), 
but nothing is in any report said as to the ship being a general 
ship. And on that count no judgment could have been given on 
that ground. 

The ultimate decision on the special verdict has always been 
understood to apply equally to all ships employed in commerce 
and sailing from England, as is shewn from the forms of charter- 
party and bill of lading in ordinary use in England, which 
always contain an engagement to deliver the goods in the same 
condition they were received aboard, and, when Lord Tenterden 
first wrote, contained only an exception of the dangers of the seas ; 
now the exceptions in each class of instrument are much more 
extensive. And certainly it is difficult to see any reason why the 
liability of a shipowner who engages to carry the whole lading of 
his ship for one person should be less than the liability of one who 
carries the lading in different parcels for different people. 

To come nearer to the particular case, we find that ^ lightermen *' 

(1) 1 Vent. 190, 238, 
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1874 are specially named in Bacon's Abridgment ^Oarrier** (A,), and 
JsrnoL 1^ *be notes to Coggs v. Bernard. (1) In Lyon r. MdlB (2) the 
Alkali Oo. course of business of the defendant is thus described : " The 
JoHMsov. defendant kept sloops for carrying other persons' goods fbr hire, 
and also lighters for the purpose of carrying these goods to and from 
his sloops, and when he had not employment for his lighters in 
his own business, he let them for hire to such persons as wanted to 
carry goods to other sloops." If there be any difference between 
the employment of the now defendant, as described in this case, 
and the employment of the defendant in Lyon T. MeHs (2), it 
would seem that the latter was less clearly a public employment. 
The great point discassed was, whether a notice limiting the 
liability of the defendant was, as Lord EUenborough states it, 
iUegal, as being *^ to exempt him from a responsibility cast on him 
by law as a carrier of goods by water for hire,'' a proposition which 
ooald not well have been discussed by any one who did not think 
that the defendant had, but for the notice, incurred that responsi- 
bility* The point actually decided was, that the terms of the 
notice did not reUeve the defendant from liability for famishing 
an nnseaworthy lighter. As to this Ijord EUenborough says: 
•< Eyery i^reement must be- construed with reference to the sub- 
ject matter, and looking at the parties to this agreement (for so I 
denominate the notice), and the situation in which they stood in 
point of law to each other, it is clear beyond a doubt that the only 
object of the owners of lighters was to limit their responsibility in 
those cases only where the law would otherwise bare made them 
answer for the neglect of others, and for accidents which it nught 
not be within the scope of ordinary care and caution to provide 
against.** We think that Mr. James, in aigaing for the plaintiff in 
this case, was rig^t when he relied on Xyon y. Mells (2) as an im- 
portant ftuthority in fayoor of his client. 

It is true that the point was not precisely decided in lA/an y. 
MdU (2), and if it had beei^ it would not haye been binding upon 
OB in a Court of Error ; but the opinion of Lord EUenborough, 
nnd (as far as we can judge from the report) of eyeiy one concemed 
in the case, was that it was too dear for argument that^ but for 

(1) 1 Sm. L. a 6th ed. 177. (2) 6 Eist, 42a 
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4be notice,, the. Irgbterxaao. acting as the defendant 6^i in that 1874 

• ■•'.,■• .^. „.. 

-Otse, wQ^Id' have, been liable to the «ame extent as a common Liy.. 
<»mer. - Lord Abinger, in Brind v. Dale (1), expressed a strong -^''Kaiii-Oo. 
opixiiQn* that a town car;ri(^r could not be considered a common Johnson. 
fttcrier; but he reseryed the point, and as the jury found in favour 
of the defendant on the question whether the goods were received 
by him as a common carrier, it never was reviewed in banc. 

The ruling of Alderson, B., in Ingaie v. Christie (2), is in express 
ccjufonnity with what appears to have been Lord Ellenborough's 
view in lAfon v. MeUs (3), and no English authority has been cited 
in conflict with this doctrine. 

We think, therefore, that the judgment below was right, and 
should be affirmed. 

Mellob^ Archibald, and Grove, JJ., concurred, 

Brett, J. I cannot come to the conclusion that the defefndant 
in this case was liable whether he was a eominon carrier or not, 
because I conclude that he was liable, notwithstanding that I am 
clearly of opinion that he was not a common carrier. It seems to 
me that it is of the very essence of the definition of a common 
carrier, that he should be one who undertakes to carry the goods 
(not being dangerous, ot of unreasonable weight or bulk) which 
are first offered to him — he who does not so undertake is not a 
common carrier. The force of the word ** common" is not that 
the carrier s business is a public one, of ** in common with others," 
but that he undertakes to carry for all indifferently in the sense of 
for the first comer, i.e., " for all in common." It is clear to my 
mind that a shipowner who publicly professes to own sloops, and to 
charter them to any one who will agree with him on terms of 
charter, is not a common carrier, because he does not undertake 
to carry goods for or to charter his sloop to the first oomer* He 
wants, therefore, the essential characteristic of a cbmmon carrier ; 
he is, therefore, not a common carrier, and therefore does iaot 
incur at any time any liability on the ground Of his being a 
common carrier. The defendant in the present case, in my 

(1) 2 Mood. & Rob. 80, at p. 83 ; (2) 3 C. & K. 61. 

S. C. 8 0. & P. 207. (fi) 6 Eask^ 428. 
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1874 opiuioiiy carried on his business like any other owner of sloops or 
L,y^ vesselSi and was not a common carrier, and was in no way liable as 
AuuLz Co. guch. But I think that, by a recognised custom of England, — a 
JoBNBOK. custom adopted and recognised by the Courts in precisely the 
same manner as the custom of England with regard to common 
carriers has been adopted and recognised by them-^very ship- 
owner who carries goods for hire in his ship, whether by inland 
navigation, or coastways, or abroad, undertakes to carry them at 
his own absolute risk, the act of God or of the Queen's enemies 
alone excepted, unless by agreement between himself and a par- 
ticular freighter, on a particular voyage, or on particular voyages, 
he limits his h'ability by further exceptions. 

I think that this liability attaches to shipowners carrying goods, 
by reason of recognised custom, which may be pleaded as the 
custom of England, just as the custom of England as to common 
carriers may be pleaded. But it is a custom wholly independent 
of the similar custom with regard to common carriers. The 
similarity of the two customs has occasioned phraseology to be 
used in some cases which has raised an inaccurate idea that ship- 
owners are common carriers ; but I am of opinion that they are 
not. They are not bound to carry for the first comer. I therefore 
hold that the defendant is liable as a shipowner, upon the custom 
applicable to him as such, but is not liable as a common carrier, 
upon the custom applicable to that business or employment. 

Judgment affirmed. 

Attorneys for plaintifiF: Wright dt Venn, far /. dt JB. Quinn, 
Liverpool. 

Attorneys for defendant: Fi^ d^ Boseoe, for BcUeeon d^ Co., 
Liverpool^ 
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Foreign Judgment — Liahility of English Shareholder in a Foreign Company — 
Effect of taking Skarei — Agreement to submit to Jurisdiction — Service of 
Notice at elected Domicile, 

To an action on a Frenoh judgment, the defendant pleaded that he was not at 
any time hefore judgment resident or domiciled in France, or within the jurisdic- 
tion of the Court, or suhject to French law ; that he was never served with any 
process ; nor had any notice or opportunity of defending himself. 

Beplications. (1.) That the defendant was holder of shares in a French com- 
pany, having its legal domicile at Paris, and became thereby subject, by the law 
of France, to all the liabilities, &c., belonging to holders of shares, and, in par- 
ticular, to the conditions contained in the statutes or articles of association ; that 
by these statutes it was provided and agreed that all disputes arising during liqui- 
dation between shareholders should be submitted to the jurisdiction of the French 
court ; that every shareholder provoking a contest must elect a domicile, and, in 
default, election might be made for him at the ofiBce of the imperial procurator 
of the civil tribunal of the department in which the ofiBce of the company was 
situated ; and that all summonses, &c., should be validly served at the domicile 
formally or impliedly chosen ; that the company became bankrupt, and defend- 
ant's unpaid calls became payable to the plaintiff, as assignee ; that he made 
default and provoked a contest ; that he never elected a domicile, and there- 
upon the plaintiff caused summonses, &c., to be served at the office aforesaid ; 
that by the law of France that office was the defendant's implied domicile of 
election for the purpose of service, and the service was regular ; and that the 
defendant was bound to appear, but did not, whereupon judgment by default 
was recovered against him. (2.) A similar replication, alleging that defendant 
was a shareholder as in the 1st replication mentioned, and stating provisions of 
the law of France to the same effect as those contained in the above-mentioned 
statutory articles of association, but omitting all reference to the statutes or 
articles of association, and alleging that defendant did not elect a domicile, and 
also that the company became bankrupt, &c., and that a summons was served as 
in the 1st replication stated. On demurrer : — 

JMd^ that the 1st replication was good, and (by Amphlett and Pigott| BB., 
Kelly, C.B., dissenting) that the 2nd replication was bad. 

In these two actions the pleadings, which , so far as they are 
material to this report, were identical, are as follows : — 

Declaration by the assignee in bankruptcy of the Soci^te de 
Commerce de France, Limited, on a judgment for 151/. ISs. 
recovered on the 7th of February, 1867, in the empire of France, 
by him against the defendant in the Court of the Tribunal of 

* Decided in Easter Term. 
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Comtnerce of the Department of the Seine, being* w ooort duly 
holden, and having jarisdiction in that behalf. 

Plea. 3. That the sait \nB oommenced, according to the fVonoh 
law, by process and snmmonsy and that the defendant was not 
at any time previous to the reoOTery of judgment reddeiit or 
domiciled within the jurisdiction of the said Ckmrty nor is he a 
natiTe of France, and he was not serred with any process or 
summons, nor did he appear, nor had he any notice or knowledge 
of any process or summons, or any opportunity of defending himself 

Replications. 1. That before the suit in which judgment was 
recovered the defendant became, and was the holder of direra 
shares in a company lawfhlly existing in France, and being the 
company in the declaration mentioned, having its seat or plaoe <^ 
business and legal domicile at Paris, in the Department of the 
Seine, and within the jurisdiction of the C!ourt of the Tribunal of 
Commerce of that department ; and the defendant then became, and 
thereby was, by the law of France, subject to all the liabilities^rights, 
and privileges belonging to the holders of shares in the company, 
and in particular to the refftdationa, cmdMons, and stipulations 
contained in the statutes or articles of assodatum, and }y thoee 
statutes, or oHides, it was provided and agreed that all disputes 
which might arise during the liquidation of the company between 
(amongst others) the shareholders and the company with respect 
to the affairs of the company, should be submitted to the juris- 
diction of the competent tribunal of the department of the Seine^ 
and that every shareholder who should provoke a contest must elect 
a domicile at Paris, and that, in de&ult of election, election should 
be made of full right at the office of the imperial procurator of the 
civil tribunal of the department in which the office of the company 
was situated, and that all summonses, or notice of process, should 
be validly and effectually served at the domicile formally or 
impliedly chosen; that whilst the defendant was a shareholder 
the company was declared bankrupt, according to the law of 
France, and the plaintiff was appointed assignee, and the whole 
amount unpaid on the defendant's shares became payable to the 
plaintiff, and the defendant made default in payment and pro- 
voked a contest within the meaning of the statutes or articles ; 
that the defendant never formally elected a domicile at Paris, or 
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elsewhere in Fianoe, and^ theretipou the plaintiff, H6 reooTor thd 
amount due to him« did, according to the law of France and 
pmctioe of the Court of the Tribunal of CommercOy cause a 
sammonsy directed to the defendant^ to issue, calling on him to 
appear and answer the plaintiff in an action for the amount 
unpaid on his shares ; that the plaintiff caused the summons to 
foe delivered for the defendant at the office of the imperial pro- 
curator of the civil tribunal of the department where the com- 
pany's office was situated ; that by the law of France that office 
was the defendant's implied domicile of election for the purpose of 
service, and the service was regular, and by the law of France 
and practice of the Court amounted to notice to the defendant 
then having his real domicile out of France; that he was bound 
to appear, but did not, whereupon judgment by default was re- 
covered against him. 

2. That before the suit, &c., the defendant became and was 
the holder of divers shares in a company lawfully existing in 
France, and being the company in the declaration mentioned, 
and thereby became, and was, by the law of France, subject to all 
the liabilities, &e., belonging to the holders of shares of the com- 
pany according to the law of France ; that the company had its 
seat or place of business at Paris, in the department of the 
Beine, and within the jurisdiction of the Court of the Tribunal 
of Commerce of that department, and the defendant was resident 
and domiciled in England, and by reason and in consequence 
thereof, it became and was the right and duty of the defendant, 
according to the law of France, upon his becoming the holder of 
such shares to elect a domicile within France, to wit, at Paris, at 
which notices should be served upon him, and to notify to the 
directors or administrators of the company such elected domicile ; 
that it was and is the law of France, that if a shareholder in such 
a company, who is resident and domiciled abroad, shall neglect to 
elect and notify a domicile within France, it should be lawful for 
the directors, &c., to serve such shareholder with notice of process 
at the domicile of the public procurator of the tribunal of the 
place where the company have their seat or place of business and 
legal domicile, and that such domicile should be taken to be the 
domicile of election of such shareholder for the purpose <tf such 
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service, and such service should be as valid and binding as thongh 
made on him personally, and that such shareholder so served with 
notice should be subject to the jurisdiction of such tribunal in 
respect to the demand of the directors, &c., against him ; that 
the defendant did not elect or notify a domicile in France ; that 
whilst he was a shareholder the company was declared bankrupt 
according to the law of France, and the plaintiff was appointed 
assignee, and the whole amount unpaid on the defendant's shares 
thereupon became due and payable to the plaintiff ; and thereupon 
the plaintiff, according to the law of France and practice of the 
Court of the Tribunal of Commerce of the Department of the 
Seine, being the Court within the jurisdiction of which the seat 
or place of business and domicile of the company were, caused a 
summons, &c, — [Then followed averments as to the service and 
regularity of the notice, &c, similar to those in the previous repli- 
cation.] 

Demurrer to 1st and 2nd replications and joinder. 

The cases were argued on the 29th of April and the 4th of May, 
1874, by Benjamin, Q.C. {HoU and Sydney Hadings with him), and 
by HMy for the plaintiffs respectively in the two actions; by 
McUihewSf Q.0, (B, E. Webster with him), for the defendant 
Adamson, and by Fretich (C. BusseU, Q.O., with him), for the de- 
fendant Strachan. The following authorities were cited: New 
Brunstcick and Canada By. Co. v. Canyleare (1) ; Bank o/Atutra- 
lasia V* Harding (2) ; Bank of Australasia v* Nias (3) ; Meeus v. 
TheRusson (4) ; ValUe v. Dumergue (5) ; Fergusson v. Fyffe (6) ; 
General Steam Navigation Co. v. Guillou (7) ; Schibsby v. Wes- 
tenhclz (8) ; Qodard v. Gray. (9) 

Cn^r. adv. vidL 



May 8. Eelly, C.B. [after stating the pleadings, proceeded as 
follows : — ] The difference between these two replications is this, 
that in the first it is alleged that the defendant being a share* 
holder in the company, was as such bound by the articles of asso- 



(1) 9 H. L. C. 711, 

(2) 9 a B.661; 19 L. J. (C.P.)346. 

(3) 16 Q. B. 717 ; 20 L. J. (Q.B.) 
284. 

(4) 8 Ex. 638; 22 L. J. (Ex.) 239. 



(5) 4 Ex. 290; 18 L. J. (Ex.) 398. 

(6) 8 Gl. & F. 121. 

(7) 11 M. & W. 877. 

(8) Law Rep. 6 Q. B. 155. 

(9) Law Bep. 6 Q. B. 139. 
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ciatioiii and by reason of those articles of association was liable 1S74 
to be sued in the French court, whilst in the second it is merely c!opiy 
alleged that by the law of France he as a shareholder in the /^j^^^^g^ 
company became liable to be sued in the French court under the copnr 
circumstances stated. Now the questions raised by these two sxbxchan. 
replications are entirely questions of law; and before proceeding 
to deal with the authorities I will very shortly state what I con- 
ceive to be the law bearing upon them. I apprehend that it is 
now established by the law of this country that one who becomes 
a shareholder in a foreign company, and therefore and thereby a 
member of that company— such company existing in a foreign 
country, and subject in all things to the law of that country — 
himself becomes subject to the law of that country, and to the 
articles or constitutions of that company construed and interpreted 
according to the law of that country in all things and as to all 
matters and all questions existing or arising in relation to or con- 
nected with the acts and affairs and the rights and liabilities of 
such company and its members severally and collectively ; and if 
that company, by the law of the country in which it exists, or by 
the articles of its constitution, is subject to the jurisdiction of a 
particular court within that country, so also is each shareholder or 
member subject to its jurisdiction in all cases in relation to or 
connected with such company. 

It was contended, on the part of the defendant, on the au- 
thority of Schibdnf V. Westenhoh (1), that he not being a native 
or subject of France, and so subject to French law, and not 
being either resident or domiciled in France, and not having 
received notice or had knowledge de fiEicto of the suit which 
resulted in the judgment relied on in the replications, is not 
bound by that judgment. Now in that case the decision was 
that ''the judgment of a foreign court, obtained in default of 
appearance against a defendant^ cannot be enforced in an Eng- 
lish court, where the defendant, at the time the suit commenced, 
was not a subject of or resident in the country in which judgment 
was obtained ; for there existed nothing imposing on the defendant 
any duty to obey the judgment ;" and the law is well and, in my 
judgment, rightly stated thus in the judgment of Blackburn, J. (at 

(1) Law Rep. 6 Q. B. 155. 
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p^ 161) :--*•*' Now on this we think some things are quite clear dn 
principle. If the defetidants had been at the time of the judgment 
subjects of the country whose judgment is sought to be enforced 
against them, then we think that its laws would have bound them. 
Again, if the defendants had been at the time when the suit Was 
commenced resident in the country so as to have the benefit of its 
laws protecting them, or as it is sometimes expressed, owing tem- 
porary allegiance to that country, we think that its laws would 
have bound them. If at the time the obligation was contracted 
the defendants were within the foreign country, but left it before 
the suit was instituted, we should be incHned to think that the 
laws of that country bound them ; though before finally deciding 
this we should like to hear the question argued. But every 
one of these suppositions is negatived in the present case.*' It 
is to be observed that in that case no fact was found imposing 
on the defendant the duty of obeyiDg the judgment The case 
was not one of a person alleged to be bound by the law of a foreign 
country and the judgment of a foreign tribunal by reason 6f his 
having become a shareholder in a company existing only under 
the law of that country, but it was one of a contract between the 
plaintiff, who was resident in England, and defendant, who vfos 
resident in France, for the sale and delivery of merchandise. 
There was nothing to prevent the French seller sumg the English 
buyer here for breach of contract, and nothing which rendered 
the latter amenable to a French tribunal. In the present case 
we have to consider the law as applicable, not to an ordinary 
mercantile contract, but to persons who, though not resident in the 
foreign country, have become members of what we should call a 
joint stock company, existing only in that country, and subject to 
its laws. I have stated already what I consider to be the law 
governing such cases, and I now proceed to advert to some of th6 
other authorities which were cited on the argument. 

The first case to which it is necessary to refer is the Bank of 
Aimtralcma V. Harding (1), of which the marginal note is ad 
foUow9 v*^*^ The members r^ident in England of a company formed 
ifx the purpose of carrying on business in a place out of Extgland 
are bound ift iMpect of the transactions of that company by' .the 

SX) 9 0. B. 661 ; 19 L. J. (C.P.) 345. 
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law pf the , poultry in which the busiaess is carried on.'' Thia 
pi:oposition of law is really decisive of the preoeut case, and it is 
folly borne out by the factSi which deserve to be examined some*- 
what in detail. The defendant Harding, it appeared^ was sued on 
a judgment against him obtained in Australia, where a company 
was established, of which he had become a member. He was not 
resident in the colony nor subject to its laws^ unless by becoming 
a shareholder he became so. The company was itself established 
by a colonial statute, which '^ may be assumed,'' says Wilde, C. J. 
(at p. 685), '^ to have been obtained at the request of the parties* 
It provided that one member holding .a principal office in the 
company might sue or be sued instead of the whole body, and that 
execution might issue against the property of the other members. 
But while giving this benefit to the company, the Act provides 
that the rights and liabilities of the parties should not be varied. 
Now, independently of the colonial Act, the defendant would have 
been liable in respect of the demand for which the defendant is 
now sued ; and if the judgment had been recovered in an action 
brought against all the members jointly an action of debt or 
assumpsit would clearly have lain against the defendant upon that 
judgment." Granting, therefore, that in an action against all the 
members the defendant would have been responsible, the question 
arose whether he was responsible in an action on a judgment ob«- 
tained in the colony against the chairman or prLdicipal officer, who 
under the colonial Act was liable instead of all the members. 
The defendant set up the same defence as is relied on here — that 
he was not resident in the colony, and had no notice or knowledge 
of the proceedings. But the answer was that by becoming a 
member of the company which existed only in the colony, and by 
virtue of its laws, he had, in all matters relating to the company, 
himself become bound by the colonial law, and subject to the 
jurisdiction of the colonial courts. ''I am of opinion," says 
Cresswell, J. (at p. 687), ^' that the phdntifi^ are entitled to judg- 
ment From the pleadings it appears that the defendant was a 
member of a company who must be taken to have be^i a consent- 
ing party to the passing of the colonial Act* He mos^ tlierefore^ 
be regarded.as having agreed that suits upon contracts entered 
into by the company might be brpugbt against the chairman^ and 
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that the chairman should for all purposes represent him in sach 
actions. Being his own appointed agent he had notice of the 
proceedings. If he had been resident in the colony he could not 
have made himself party to the action or in any way personally 
interfered in the proceedings." Now how had the chairman been 
appointed his agent? Simply by virtue of the defendant having 
become a member of the company ; and therefore, service of pro- 
cess on the chairman, who by the law of the colony was liable to 
be sued, was held a service upon the defendant, although he was 
not resident or domiciled in the colony, and had never himself 
heard of the proceedings. The answer to the defendant's plea 
that he was non-resident and had no notice *' is/' says Talfourd, J., 
in his judgment (at p. 688), ''that the defendant was a member 
of a partnership carrying on business in the colonies, and was 
contented to leave his property there to be regulated by the law of 
the colony." It certainly seems to me impossible to have an 
authority more directly in point, and the Bank of Australasia v. 
Nias (1) is to the same effect. 

But there is one more case to which I ought to refer : that of 
VaUSe V. Dumergue. (2) There to an action on a Trench judg- 
ment the defendant pleaded that he was not, during the accruing 
of the cause of action, &c., resident in France, or within the juris- 
diction of the Court, nor subject to the law of France ; that he 
was never served with any process or notice, or had any notice of 
the proceedings ; nor did he appear in court or have any oppor^ 
tunity of defending himself, and the proceedings were taken in his 
absence and without his knowledge. The plaintiff replied that^ the 
defendant became a shareholder in a certain company in France, 
and subject to all the liabilities and rights thereto attaching; 
that the defendant was resident in England, and by reason thereof 
it became necessary, by the law of France, for the defendant to 
elect a domicile in France at which the directors might notify to 
him all proceedings relative to the company or the defendant as 
such shareholder ; that by the law of France all legal proceedings 
affecting any party having his real domicile out of that kingdom 
left for him at such elected domicile were as valid as if left at his 
real domicile in France ; that the defendant made election of a 

(1) 16 Q. B. 717 ; 20 L. J. (Q.B.) 284 (2) 4 Ex. 290 ; 18 L. J. (Ex.) 398. 
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domicile at Paris, and gave notioe thereof to the plaintiffs ; that 
the assets of the company being insufficient to discharge their 
debts, the defendant, as a shareholder, was, by the law of France, 
liable to be sued and to pay a certain sum ; that the plaintiffs, for 
the recovery thereof, caused a snmmons to be left at his elected 
domicile, requiring him to appear in court on a certain day ; that 
he did not appear, whereupon the plaintiffs recovered judgment 
by default. This replication was held good on demurrer, and so 
far, at all events, as regards the second replication demurred to, 
which alleges that the defendant was bound by the 'Maw of 
France " to elect a domicile, it is conclusive. The only difference is 
that there the defendant did elect, whilst here he failed to elect and 
the election was made for him. But in that case, as in this, service 
was effected at the elected domicile, and in this case, as in that, I 
think such service was a good service upon the defendant, although 
ho was not there, and never heard of the proceedings against him. 
Upon all these authorities, therefore, it appears to me that the 
defendant is liable, and the principles they establish are, in my 
opinion, reasonable and just. The defendant, as a shareholder in 
this foreign company, becomes entitled to all the benefitB resulting 
from the possession of the shares; surely it is very reasonable 
that the law of France, and, as is alleged in the first replication 
here, the articles of association also, should provide that he should 
elect a domicile, and that if he does not, one may be elected for 
him, at which process, if necessary, may be served. Otherwise it 
might be that a shareholder might for years receive all the bene- 
fits belonging to his position and yet escape all the burthens, just 
because his real domicile was out of the kingdom of France, or 
there were no means of discovering where he might be and 
enforcing a demand upon him. My judgment, therefore, is for 
the plaintiff upon both the replications demurred to. 
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Ahfhlett, B. An important question is raised on these repli- 
cations, involvirg the liability of a British subject to be sued in the 
courts of a foreign country. As to the first repUcation demurred 
to, the Court is unanimously of opinion that the defendant is shewn 
upon the face of it to have contracted with the company, of which 

he is a shareholder, and ivhose representative the plaintiff is, that 
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he wouldy under the oircumstanceB diaolosed) be amenable to the 
jurisdiction of the Court of the Tribunal of- Commerce cf the 
Department of the Seine. But aa to the aeoond^eplication, my 
brother Pigott and myself think that althpugh the allegations are 
sufficient to shew that the defendant^ contract is to be governed 
by French law, still ihat they do. not shew that he is subject to 
the jurisdiction of the French Court. The contract must be 
interpreted by an English tribunaL 

Now the plaintiff seems to have thought that all he need allege 
is that French law is to govern the contract. But it by no means 
follows that the defendant has aubjected himself to a foreign 
jurisdiction. The cases which have been referred to. ^hew that 
before an Englishman can be made amenable to a ibreign Court 
he must bear either an absolute or a qualified or temporary 
allegiance to the country in which the Court ia He must, as is 
pointed out by Blackburn, J., in SohibAy v. W/6$tenholz (1), be a 
subject of the country, or as a resident there when the action was 
commenced (or perhaps it would be enough if he were there when 
the obligation was contracted, though upoa this point doubt ia ex- 
pressed), so as to be under the protection of or amenable to its 
laws. The learned judge also puts two other cases in which a 
person might be bound, one where he, as plaintiff, has sele^)ed his 
tribunal, and the other where he has voluntarily appeared before 
it and takes the chance of a judgment in his favour. The defend- 
ant's liability in the latter case, however, is left an open quebtioo. 
But independently of that question, I i^pprehend thjoit a man may 
contract with others that his rights shall be determined not only 
by foreign law, but by a foreign tribunal, and thus by reason of 
his contract^ and not of any allegiance absolute or qualified, 
would become bound by that tribunal's decision. It is upon this 
ground that I decide the demurrer to the first replication in the 
plaintiff's favour. I think that the. defendant must betaken to 
have agreed that if he did not elect a domicile one should be 
elected for him; for the articles of association provide for its 
being done. It is said that it is not sufficiently stated that he 
had notice of this particular provision, but I think it moat be 
implied that he had notice^ from the fact of his becoming a share- 
holder in the company. 

(1) Law Rep. 6 Q. B. 155, at p. 161. 
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I n6w piroceed to consider the second replication, which is silent 
as to the statutes or articles of afisodation, bnt simply alleges that 
according to French law the members of the company were bound 
<to aleet H domicile ; and that, according to French law, upon 
default a domicile would be elected for them at a public ofiSce, 
where process might' be seryed, and that they would be bound 
thereby. I confess I cannot find a case which has gone so far as 
to hold a defendant liable, under such circumstances, upon a foreign 
judgment obtained as this was, without any knowledge on his 
part of the prooeedings* Can it be said that an Englishman, for 
example, who buys a share in a foreign company on the London 
Stock Exchange, thereby becomes necessarily bound by any decision 
to which the foitoign tribunal may come upon a matter affecting 
his interests ? Suppose there had been a prorision by the law of 
France that whenever a member neglected to elect a domicile he 
should pay double calls, are we to enforce his liability in an action 
on a judgment for such calls obtained against him without his 
knowledge in the foreign court ? No doubt in the present case, 
where the law of France is in question, the probability is that the 
shareholder would not be subjected to any extraordinary or unjust 
liabilities. But if the principle of law is that which the plaintiff 
contenda for, it must be applied in cases of countries where the law 
might be very much more open to objection than it is likely to be 
in a country such as France. 

It is isaid, however, that the authorities upon the point are 
decisire, and two were especially relied on. The first was the Bank 
o/Amiralasia V. Sarding (1), and it is, I agree, a strong authority 
in support of the first replication, but not of the second. In that 
case there had been a local Act obtained giving power to the 
company's creditors to obtain judgment against a representative of 
all the members, and enacting that by that judgment all the 
'memben should be bound ; and it was upon the circumstance that 
the Act existed that the judgment of the Court was founded, and 
nothing falls from any of the judges to indicate that they would 
have held the defendant bound if there had been no such Act 
In their opnion tiie defendant was to be considered as a consenting 
party to th& passing of the Act, or as one of the parties at whoso 

(1) 9 C. B. 661 ; 19 L. J. (C.P.) 345. 
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request it was passed, and therefore bound by its provisions : see 
per Wilde, C. J., and Cresswell, J., at pp. 685, 687. In the absence 
of such consent, it seems to me that the Court would have come to 
a contrary conclusion. 

The second case relied on was VdUee v. Dumerfftte (1), but here 
again, although the decision supports the first, it fails to support 
the second replication. There the defendant had become by 
transfer the owner of shares in a French company, and upon 
accepting the shares was bound, according to French law, to elect 
a domicile. He actually did so, and gave notice of his election to 
the company. He was, therefore, aware of what the French law 
was, and had complied with it. Then, having left the country, 
notice of process was, as here, left at the elected domicile, but 
never reached the defendant against whom judgment by default 
was recovered. It was held he was liable on the judgment, but 
upon the ground that he had done something more than become a 
shareholder in the company ; he had so conducted himself as to 
warrant the inference that he had agreed to be bound by the 
decision of the foreign Court. ''The replication consists," says 
Alderson, B. (at p. 303) " of a statement of facts which shew that 
by the agreement to which the defendant has become a party, no 
actual notice need be given to him ;*' and again (at p. 803) ** It is 
not contrary to natural justice that a man who has agreed to 
receive a particular mode of notification of legal proceedings 
should be bound by a judgment in which that particular mode 
has been followed, even though he may not have had actual notice 
of them." 

For these reasons my judgment (in which my Brother Pigott 
concurs) is for the plaintiff upon the demurrer to the first replica- 
tion, and for the defendant upon the demurrer to the second. 

Judgment accordingly. 

Attorneys for plaintiff: Becme dt Chubb. 

Attorneys for defendant Adamson : Bowland & Miller. 

Attorneys for defendant Strachan : ArgUa it Bawlins. 

(1) 4 Ex. 290; 18 L. J. (Ex.) 898. 
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ACnOK— Pftrlnership— Wrongfal expulsion 190 
See Mutual Insurance Sooiett. 

Statutory duty - - - - 125 

See Statdtobt Duty. 

AQXNT — Trespass - - . - 809 

See Highway Board. 

AOBEEMERT HOT TO BE PEB70B1CED WXTHIH 
A YEAS - - . Ex. Ch. 807 

See Frauds, Statute of. 

AMSKBMEHT— Claim of damages Ex. Oh. 807 
See Frauds, Statute op. 

AHinrrrY— Illegitimate children - Ex. Ch. 807 
See Frauds, Statute op. 

■^— Separation deed — Di?orce - - 38 

See Separation Deed. 

AFFEAIr-Oosts^Interest - . - 86 

See Interest on Judouent. 

AEBITEATIOK— Clause in contract - 7 

See Arbitration Clause. 

— ^ Landlord and tenant — Compensation 7 

See Arbitration Clause. 

ABBITRATIOir CULJSfS&— Landlord and Tenant — 
Agreement to pay Compensation for Damage from 
Ground Oame — *^Fair and Beasonable Vompen- 
■eation.'^ The defendant agreed with the plain- 
tiffs, his landlords, that he would keep upon the 
premises demised such a number onlv of hares 
and rabbits as would do no injury to the trees or 
plantations of the plaintii&, or their growing 
crops, or the growing crops of their tenants, and 
in case he should keep such a number as should 
do injury, would pay the plaintiffs a fair and 
reasonable compensation. In an action brought 
for breach of this agreement, the defendant 
pleaded that ^ one of the terms of the tenancy 
was that, in case of any such injury, the defendant 
would pay a fair and reasonable compensation, 
the amount of such compensation, in ease of 
difference, to bo referred to two arbitrators or an 
umpire ; that a difference arose, and that no arbi- 
trators or umpire were appointed, and no award 
made." On demurrer: — lusiti, a good plea. Daw- 
son V. Lord Otho Fitzgerald - - 7 

A88ETB WITHnr JUBISDICnOV - - 140 

See Pbobatb Duty. 1. 

A8SIGF, GOVEFAHT HOT TO - - 151 

See Ooybnant not to absiqn. 

BAHKBUFTCT ACT, 1869, s. 87 - - 147 

See EzBOUTiON Cbeditob. 

BAKEBUPTOY — Execution— Payment - 147 
See Execution Creditor. 

BILL OF EXCHAKOE— Probate duty - 140 
See ProbjCte Duty. I. 
Vol. IX.— Ex. 2 



BILL 07 LADIHO— Wei^t of goods - 74 
See Weight in utll op Lading. 

BILLS 07 LADIHO ACT, s. 3 . . 74 

See Weight in Bill of Lading. 

BBIBOE— Plans and specifications - 168 

See Implied Warranty. 

BTJBIAL TS^—SeUdciion of Site— Opening VavU 
— Non-parishioners — Contract,'] A vicar of a 
parish, being freeholder of the church and 
churchyard, may make a special contract for the 
payment of a fee, other than the customary burial 
fee (if any)» for the burial of a non-parishioner in 
a particular vault in the parish church. Ex parte 
Blaekmore (1 B. A Ad. 122) followed. Nevill 
V, Bbidoer - •* - - - 814 

CABBIAOE TAX— Exemption - - 85 

See Tax on Carriages. 

CABBIEE— Carriers Act— Felony by servant 
See Carribbs Act. 2. [93 

Carriers Act — ^Parcel or package - 67 

See Carriers Act. 1. 

Common carrier— What is - Ex. Ch. 888 

See Common Carrier. 

— — Befosal by consignee — Charges - 188 
See Befubal of Goods bt Consignbb. 

CABBIEB8 ACT— CafTter- 11 G0O. 4 d; 1 Wm. i, 
c. 68, M. 1, 2— •» Parcel or Package.'^ The plain- 
tiff sent upon a truck by the defendants' line a 
waggon with wooden sides, but without a top, in 
which he packed, amongst other things, paint- 
ings exceeding the value of 102., which were so 
placed in the waggon that it could be seen that 
thev were paintings, but their exact character 
could not be seen. In an action for injury to the 
paintings: — Beld, that the waggon, with its 
contents, was a ^^ parcel or package " within the 
Carriers Act, s. 1, and that^ the gtwds not having 
been declared, the plaintiff could not recover. 
Whatte V, The Lanoashire and Toreshibe 
Bailwat Company - - - - 67 

8. 11 Geo. 4 <fe 1 Wm. 4, c. 68, «. 8— Felony 

of Carriers* Servants — Bkndence*] In an notion 
against carriers for loss of the plaintiff's goods, 
upon an issue that the loss arose from the 
felonious acts of the defendants* servants, it is 
sufficient to prove facts which render it more 
probable that the felony was committed by some 
one or other of the defendants' servants than by 
any one not in their employment; and it is un- 
necessary to give such evidence as would suiljce 
to convict any particular servant. Vaqguton v. 
The London and North Western Bailway Com- 
pany -----.- 98 
K 3 
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CiSEa-BUtiet V. Daniel (10 Hare, 493) fol- 
lowed » » - - 190 
See Mutual iNSURANCfs Societt. 

— Bonomi v. Bachhmae (9 H. L. 0. 603) con- 
sidered - - - - 
Set CovENAirr fob Title. 

Co$8ey V. London, Brighton, & South Coast 

By. Co, (Law Bep. 5 C. P. 146) followed 
See PBODUcnoN of DocuMmrrs. [298 

£x parte Blaekmore (1 B. & Ad. 122) fol- 
lowed - - - - 314 
iS00 BuBiAL Feb. 

Ex parU Brooke (Law Bep. 9 Gh. 301) 

foUowed - - - - 147 

See Execution Cbeoitob. 

Fletcher v. Bylande (Law Bep. 2 H. L. 330) 

considered - - - Ez. Ch. 64 

See Duty of Owkeb of Land. 

Young v. Macrae (3 B. & S. 264) distin- 

gnished - - - - 318 

See Libel. 

176 



"CATTLE" ----- 
See Duty to fence. 2. 

CHEAP TRADrS ACT, as. 6, 8, 9 - - 880 

See Passenger Duty. 

CKUBCHTABD— Burial fee - - 814 

See BuBiAL Fee. 

COLLECnOK 07 WATSB - - Ex. Ch. 64 

See Duty of Owner of Land. 
COIIMITTAL UNDER DEBTOBS ACT, 1869, s. 5~ 
Order of Commitment — Lapee of more than one 
Year helioeen Order and Arrest— Common Law 
Procedure Act, 1852, «. 124.] An order of com- 
mitment by a superior conrt under the Debtors 
Act, 1869, s. 5, need not be executed witiiin a 
year from its date, but remains in force as long as 
the judgment which it is issued to enforce. 
Hermitage v. Kilkn - - - 805 

COIIMOK CAXRlXBr— Fixed Termini— Definite 
Boute— Conveyance of a Single Cudomer^s Goods — 
Barge-owner.] The defendant was a barge-owner, 
and let out nis vessels for the oonyeyance of 
goods to any customers who applied to him. Each 
Yoyage was made under a separate agreement, 
and a barge was not let to more than one person 
for the same voyage. The defendant did uot ply 
between any fixed teimini, but the customer fixed 
in each particular case the points of arrival and 
departure. In an action against the defendant 
by the plaintiffs for not Bafely and securely 
carrying certain goods : — Held, affirming the judg- 
ment of the Court below, that the de^ndant in 
exercising this employment had incurred the 
liability of a common carrier, and was liable 
though the goods were lost without negligence on 
his i»rt. — ^By Brett, J. The defendant was not a 
common carrier nor liable as such, but was liable 
as a ship-owner carrying goods for hire, upon the 
custom applicable to him as such. The Liver 
Alkali Company v. Johnson - Ez. Ch. 888 

OOXXOK SEAL— Contract— Corporation - 18 
See Contract by Corporation. 1 . 



^— Corporation— Contract - - - 

See Contract by Corporation. 3. 

COMFAEIEB ACT, 1868, ss. 8, 9, 10, 12. 

[Ex. Ch. 224 
See Contract by Cobporation. 2. 



COMPAHY— Contract— Ultra vires Ez. Ch. 284 
See CoNTRAor by Cobporation. 2. 

Foreign— Elected domicile - - 84l^ 

See Foreign Judgment. 

COMPEirSATIOK— Damage by game - 7 
See Abbitbation Clause. 

COKSIGHEE—Befusal of goods - - 182 

See Befcsal of Goods by Consignee. 

COHTAOIOirS DI8EA8EB (AITIXAU) ACT, 1869 
See Statutoby Doty. [186 

COHTBACT— Burial fee - - - 814 

See BuBiAL Feb. 

— Company — ^Ultra vires - Ex. Ch. 884 

See CONTBACT BY COBPOBATION. 2. 

Corporation — Common seal - - IS 

See CoNTBACT BY COBPOBATION. 1. 

Corporation — Seal - • - 302 

See 0)NTBACT BY Corporation. 3. 

Plans and specifications - - 163 

See Implied Warranty. 

Service — Notice - - - 67 

See *' Twelve Montbs certain.'* 

Statute of Frauds - Ez. Ch. 807 

See Fbauds, Statute of. 

COHTBACT BT COBPOBATION— Omtfiian Seal-- 
Mutuality — Executory Contract— Bart Perform' 
anoe — Baiification,'] The plaintiffs, a municipal 
corporation and local board, on the 17th of July, 
caused certain tolls to be put up for letting by 
auctioii, under conditions by which the purchaser 
was immediately on the fall of the hammer \o pay 
a month's rent in advance, and to produce two 
sureties, who were forthwith to sign the con- 
ditions and a draft lease. The •de^ndant was 
the highest bidder at the auction, and was de- 
clared the purchaser, and he paid a month's rent 
in advance, and signed an agreement to become 
lessee indorsed on the conations; bat he did 
not then, nor at any subsequent time, produce 
two sureties; and the plaintifis ultimately, in 
pursuance of the conditions, determined the con- 
tract, and sold the tolls at a loss. The contract 
was not executed by the plaintifib under their 
common seal, nor signed on their behalf by any 
person authorized under seal to do so. After the 
sale, the plaintiffs, on the 7th of August, by 
resolution, which was entered on the minutes 
under seal, adopted the report of a committee, to 
the effect that the tolls had been put up to auction,, 
and that the defendant had become the purchaser 
at a rent of 3502. and had paid a aeposit of 
2UZ. 30. 4d. Before this, however, the defendant 
had, on the 4th of August, written to the plain- 
tiffs saying that he could not carry out his- 
contract, and asking for a return of the sum paid. 
In an action brought against the defendant to 
recover damages for the breadi of his agreement 
to take the tolls : — Hdd, that the contract was one 
that required to be made under the p]ainti&' 
common seal ; that not having been sealed by the 
plaintiffs, nor signed bv any person authorized 
under seal by them to do so, toe defendant was 
not bound by it ; that the payment of a month's 
rent in advance was not sucn a part performance 
as would have bound the plaintifils in equity 
specifically to perform their agreement ; and t1 at 
the resolution of the 7th of August (even assuming 
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it to be a ratification tiiider seal of the contract) 
came too late. Thk Mayor, &c., ofEiddebkikbteb 
■V. Habdwick - - - - 13 

2. Companjf — Menyirandumof AssodcUion 

— CotUracU vUra vires — Batificaiion — Companies 
Act, 1862 (25 6: 26 Vict, e. Sd% m. 8, 9, 10, 12.1 
The defendants were incorporated as a limitea 
company under the Companies Act, 1862, the 
objects of the company, as stated in the memo- 
random of association, being, *' To make, sell, or 
lend on hire, railway carriages and waggons, and 
all kinds of railway plant, fittings, machinery, 
and rolling stock; to carry on the business of 
mechanical engineers and general contractors ; to 

Eurohase, lease, work, and sell mines, minerals, 
kiid, and buildings ; to purchase and sell as mer- 
chants timber, cool, metal, and other materials, 
and to buy and sell any such materials on com- 
mission as agents." And by art. 4 of their articles 
of association, ** An extension of the company's 
business beyond or for other than the objects or 
purposes expressed or implied in the memorandum 
of association, shall take pl&ce only in pursuance 
of a special resolution." — The defendants' direc- 
tors in January, 1865, entered into contracts on 
behalf of the company, by which the company 
'became purchasers of a concession granted by the 
Belgian government for the construction of a 
xailway in Belgium, and contracted with the 
plaintiff that, through the medium of a societe' 
anonyme which the company were to form in 
Belgium, he should be employed to construct the 
line, and that they would pay certain sums of 
money into the treasury of the soci^t^ anonyme 
for the purpose of payments being made to nim 
thereout for the construction of the railway. 
These contracts were afterwards modified in cer- 
tain particulars by agreements entered into in 
October, 1865, by the directors on behalf of the 
company. — ^In October, 1865, the plaintiff entered 
on the construction of the line; the society 
anonyme was formed, and for some time payments 
were made by the company into the treasury of 
the soci^t^ in pursuance of their contract with the 
plaintiff. — In October, 1865, the directors, being 
advised that these contracts were ultra vires, pro- 
jected a company to take them over. At a general 
meeting of the company held in November, 1865, 
a balance sheet was presented shewing advances on 
account of the Belgian contracts : objections were 
raised to this item, but an assurance having been 
given by the chairman that it would not appear 
again, but would be taken over by the proposed 
company, a resolution approving and adopting 
the accounts was passed. — On tlie 20th of De- 
cember, 1866, an extraordinarv general meeting 
of the company was held, ana a committee was 
^pointed to inquire into the company's affairs. 
The committee reported to an extraordinary meet- 
ing, held on the 1st of May, 1867, that tlie 
Belgian contracts were ultra vires, that they did 
not bind the company, and that the directors 
were liable to replace the moneys expended, but 
recommended an amicable setUement A com- 
mittee was appointed in pursuance of this recom- 
mendation, and, at an annual meeting held on 
the 14th of May, 1867, the circular convening 
which mentionea as part of the business of the 
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meeting, the consideration and adoption of any 
report to be made bv the oonmiittee (and when the 
advances on the Belgian contracts again appeared 
in the balance sheet\ a resolution was passed, 
adopting a reoommenaation of the committee to the 
effect that certain persons (directors of the com- 
rany) should *' purchase " horn the company the 
Belgian contracts, the company undartaking to 
take any legal procisedingB necessary to enforce the 
contracts, at the expense and on the indemnity of 
the purchasers, and reserving their right to main- 
tain that the contracts were ultra vires and not 
binding on the company; and subject to this 
resolution the balance sheet was approved. — ^At 
another annual meeting, held on the 24th of De- 
cember, 1867, a formal contract carrying oat the 
resolution of the 14th of May (and which was 
referred to in the circular convening the meeting) 
was sanctioned, and the seal of the company 
afiBxed, and the entry of *' advances" in the 
balance she^t was altered to ** advances to be 
refunded in accordance with a resolution passed 
at a meeting of shareholden on the 14th of May, 
1867."-=In May, 1866, the company repudiated 
the contracts as being ultra vires.— In an action 
brought by the plaintiff to recover damages 
against the company for not continuing to make 
payments in pursuance of the contracts of January 
and October, 1865 i—Hdd (in the Court of Ez- 
cheqaer), fint, that the contracts were ultra vires. 
Secondly (by Martin and Channell, BB. ; Bram- 
well, B., dissenting), that they had been ratified 
by the shareholders. Error being brought: — 
Heldj that the contracts were ultra vires. By 
Blackburn, Brett,' and Grove, JJ., first, that the 
contracts, though beyond the scope of the memo- 
randum of association, were capable of ratification 
by the individual shareholden, and, secondly, 
that they had been so ratified. By Keating, 
Archibald, and Quain, JJ., first, that the con- 
tracts, being beyond the scope of the memorandum 
of assooiation, were incapable of ratification; 
secondly, that there was no evidence that they 
had been in &ot ratified by all the shareholden. 
BiCHE V. The Asbbxtbt Bailwat Garbiaox and 
Ibon 0)mpant, Lihithd - - Ex. Gh. 8M 

8. Corporation acting as Local Board — 



Local Government Ad, 1858 (21 d: 22 Vict, c, 98), 
s. 24 — SeaiL] The defendants, a municipal cor- 
poration, having, by transfer from a body of com- 
missionen, power to purchase certain gas works, 
and being also a local board, took proceedings for 
the purpose of purchasing the works and assess- 
ing the price by arbitration. In punuance of a 
resolution passed at a meeting of a sub-committee 
appointed for the management of the business, 
the report of which was adopted by the council, 
the plaintiff was employed as a witness on the 
arbitration to support the evidence of the defend- 
ants' valuer. No appointment of the plaintiff 
under seal was made, but he acted as witness 
under the instmctionB of the valuer, who was so 
appointed. — In all these proceedings tlie defend- 
ants erroneously described themselves as ** acting 
as tiie local board," and their seal as "• the seal of 
the local board ;" but it did not appear that the 
seal of the local board was any other than the 
municipal seal. — ^In an action Drought by the 
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plaintiff against the corporation for Ms seryices as 
witness: — Held, that the mnnicipal corporation 
and the local board could not be treated as inde- 
pendent bodies; that the plaintiff's contract was 
in substance with the corporation ; and that he 
was entitled to recover. Akdbewb v. Mayor, &c., 

ovBtde ----- soa 

COHTBIBUTOST HSGUOEirGE— Bailway bridge 
See Ettoence of Negligence. [71 

COinTEBSIOF— Evidence—Appropriation 86 
See Evidence or Convebsion. 

COKVESSIOK. TBirST 70B— Probate duty 29 
See Probate Ditty. 2. 

OOBPOXATIOK— Contract— Common seal 18 

See COMTBAOT BY COBFORATIOK. 1. 

Contract— Seal - - . 808 

See Contract by Corporation. 3. 

Contract— Ultra vires i - Ex. Ch. 224 

See Contract by Corporation. 2. 

Trespass - - - * - 819 

See Highway Board. 

008T8— Judgment — Interest - - 85 

See Interest on Judgment. 

OOVBNAHT 70B QTJIET EirJOYXEHT - 99 

See Covenant fob Title. 

OOVBNjINT fob TITLE— QttM< Enjayment^Con- 
tinning Breach — StaitKU of LimitcUions (3 <i^4 
Wm, 4, e. 42), s, S^MtneroU^SuppoH.'] In 1844 
the defendant was party to atwenty-oneyears' lease 
of ooal nunes, which gave certain powers over the 
aur&oe incidental to the working of those mines 
and an adjoining; colliery. The coals so demised 
were substantially worked out before September, 
1845. In October, 1845, the defendant sold and 
oonveyed the land to J., who knew of the work- 
ings, and the defendant covenanted with him for 
titie, for quiet enjoyment, and against incum- 
brances. In July, 1846, J. sold and conveyed to 
the plaintiff, who was ignorant of the workings. 
In 1865, in consequence of the mining operations 
above described, the land subsided, and houses 
built on it ^by J. ai^d the plaintiff were damaged. 
— ^In 1848, subsequently to the plaintiff becoming 
owner of the land, and within twenty years before 
aetion, the lessees, or persons acting under their 
authority, entered the mines and took some fire- 
clay (which was not included in the demise) and 
a few loose pieces of ooal. — ^In an action brought 
on the above covenants, the declaration in which 
alleged that whiUt the plaintiff wi$ seited the 
lessees entered upon the land, ,and worked, got, 
and carried away the coal, whereby the plaintiff 
lost the ooal, and the land subsided : — Held (by 
the Court), that as to the breach of the covenant 
for quiet enjoyment by the removal of coal which 
oaui^ the subsidence, there was a fatal variance 
between the declaration and the evidence, which 
under the circumstances the Court declined to 
amend.— By Bramwell and Cleasby, BB. Krst, 
that the fact of the coals having been worked out 
was no breach of the covenant for title, J. never 
having bought those coals ; that the subsistence 
of the lease in respect of the coal left unwrought 
and the powers (not exercised) incident to the 
working of other collieries, did not constitute a 
breach ; that the breach (if any) was oomnlete in 
the time of J., and (by Bramwell, B.) that the 
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action was barred by the Stat a to of Limitations. 
I — Secondly, that neither the acts of trespass in 
taking the fire-clay in 1848 nor the subsidence 
caused in 1865 by the workings in 1845, were 
breaches of the covenant for quiet enjoyment, on 
the ground that the first was a mere trespass, and 
that as to the second, the subsidence gave no new 
cause of action ; the principle of Bancmi v. Back- 
house (9 H. L. & 503) not applying to a case where 
the subsidence is caused by a wrongful taking of 
the plaintiff's minerals. — By Kelly, C.B. First, 
that the subsistence of the lease was a continuing 
breach of the covenant for title, in respect of which 
the plaintiff was entitled to nominal damages. — 
Secondly, that the removal of the small pieces of 
coal, in 1848, was a breach of the covenant for 
quiet enjoyment, in respect of which the plaintiff 
was also entitled to nominal damages. — ^Thirdly, 
that the removal of the coal by the lessees being 
lawful, the subsidence in 1865 gave a new cause 
of action to the plaintiff. Spoob v. Gbeen 99 

COVEKAirT HOT TO A88IOK — Landlord and 
Tenant — Arbitrary Befueal — Qualijted Covenanf] 
A lessee covenanted with the lessor not to assign 
the demised premises without the consent in 
writing of the lessor, "such consent not being 
arbitrarily withheld ;" and it was provided by the 
lease that if the lessee should assign ttie premises 
without the consent in writing of the lessor, " but 
such consent is not to be arbitrarily withJield,*' 
the lessor might re-enter : — Held, that there was 
no covenant by the lessor, either express or 
implied, not to refuse his consent arbitrarily, but 
that an arbitrary refusal would leave the lessee at 
liberty to assign without the lessor's consent. — 
Sembkf by Kelly, C.B., and Pollock, B. An 
** arbitrary " refusal is equivalent to an " unfair 
and unreasonable*' refusal; and a refusal " upon 
advice," though the grounds of refusal be not 
specified, is not '* arbitrary." Tbeloab v, Bigoe 

[151 

COVEHAHT TO FAT << 0UTO0IHO8 ''-^Landlord 
and Tenant — Duty to make Drain^ In a lease of 
a house and premises by defendant to plaintiff, 
the plaintiff covenanted with the defendant to 
*' bear, pay, and discharge the sewers rate, ty thes, 
rent-charge in lieu of tythes, and all other taxes, 
rates, assessments, and outgoings whatsoever 
which at any time or times during the said demise 
should be taxed, rated, charged, assessed, or im- 
posed upon the said demised premises, or any 
part thereof, or upon the landlord or tenant in 
respect thereof, or on the rent thereby reserved" 
(excepting llindlord's property tax) : — HM, that 
the pLunUff could not recover from the defendant 
the expenses of making a drain, which, under 29 
& 30 Vict c. 90, 8. 10, the defendant, as *< owner," 
might have been required by the sewer authority 
to make, but which the plaintiff had made under 
an arrangement with the defendant by which the 
expense was to be borne by the party liable. 
Cbosse «. Baw - . . - 209 

DEBT0B8 ACT, 1869, s. 5 - - - S06 

See Committal undeb Debtobs Act, 
1869. 
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D£FA1CATI0K—Pri?ilege— Election - 79 
See Priyileqbd Commcnicatiok. 

SISGOVXBY— Documents - - - 298 

See PaoDucnoN or Documents. 

Title 46 

See INTERBOQATOBIBS AS TO TiTLE. 

DxsPASAonro sTATEiaarr as to goods sis 

See Libel. 

DISTBSSS — Lands not demised - Ex. Ch. 1S5 
See DisTBESS on Lands not demised. 

DISTRESS OF LAIHM HOT IXEMJSED— Landlord 
and Tenant — Rent-charge — Mines — Notice,'] Upon 
a demise of mines a power of distress for tne rent 
reserved was granted to the lessor oyer ** any lands 
in which there shall be, for the time being, any 
pits or openings bv or through which the <xmi1 or 
culm by the said deed demised shall for the time 
being be in course of working by the lessees, 
their executors, administrators, and assigns. The 
plaintifiis, being assignees of the lease with notice, 
under a trust deed made by the lessees for the 
benefit of creditors, sued the defendants for a 
distress made under the aboye-mentioned power, 
after the assignment, at pits not included in the 
demise, but referred to in it, and then worked by 
the lessees : — Held, that, whether the power was 
or was not a valid power of distress agamst stran- 
gers, the plaintiffs, taking as assignees with notice, 
were bound by it. Daniel v, Stepnet Ex. Ch. 185 

DOCUMSHTS— Discovery— Privilege - 898 
See Pboduction of Documents. 

DBAJK— Expenses — Landlord and tenant - 809 
See Covenant to pay " Outgoings." 

DUTT Of OWHEB 07 LAKD— Trespass— CoUeet- 
ing Water — Mining,'] The defendants' mines ad- 
joined and communicated with the plaintifTs; 
and in the surface of the defendants' land were 
certain hollows and openings, partly caused by 
and partly made to faciliUitis the defendants' 
workmgs. Across the surface of their land there 
ran a watercourse, which, in the year 1865, was 
diverted by them into another channel. In No- 
vember, 1^1, the banks of the watercourse (which 
were sufficient for all ordinary occasions) burst in 
consequence of exceptionally heavy rains, and 
the water escaped into and accumulated in the 
hollows and openings, where the rains had al- 
ready caused an unusual amount of water to 
collect, and thence by fissures and cracks passed 
into the defendants', and so into the plaintiffs, 
mines. If the land had been in its natural con- 
dition the water would have spread itself over 
the surface and have been innocuous. The defend- 
ants were not guilty of any actual negligence in 
the management of their mines. — At the trial of 
an action brought by the plaintiff to recover the 
damage he had sustained, the learned judge di- 
rected a verdict for the plaintiff, holding that the 
case was governed by Fletcher v. Rylands (Law 
Bep. 3 H. L. 330), and that the defendants were 
absolutely liable ; and rejecting evidence offered 
by the defendants that every reasonable precau- 
tion had been taken to guard against ordinary 
emergencies: — Held (reversing the judgment of 
the Court below), that the case was not beyond 
all question governed by Fletcher v. Ryla-nds (Law 
Bep. 3 H. L. 330), tbat the water coming from the 
natural overflow and that coming from the divcr- 



DTJTT 07 OWKKR 07 "LhST^coniinued, 
sion of the watercourse might possibly admit of 
different considerations ; ^ that if the evidence 
tendered had been received, there might have 
been questions for the jury, and that under all 
the circumstances there ought to be a new trial. 
— The opinion of the jury at such trial ought to 
be taken as to whether what was done by the 
defendants was done by them in the ordinary, 
reasonable, and proper mode of working tlie mine. 
SuiTH V. Fletcher - - - £x. Ch. 64 

DUTY TO TERCR—RaUwiyB Clauses ConsoHda- 
tion Act, 1845 (8 <fe 9 Vict c. 20), m. 47, 01—26 d* 
27 Ftcf. c, 92, s, Q—Fublie Footpath crossed on the 
Level — Evidence of Negligence.'] The defendants' 
line crossed a public footpath on the level ; but 
the defendants had not erected any gate or stile, 
as .provided by 8 & 9 Vict. c. 20, a 61.— The 
plaintiff a child of four years and-a-half old, 
having been sent on an errand, was shortly after- 
wards found lying on the level crossing, a foot 
having been cut off by a passing train : — Held, 
that there was evidence to go to the jury that 
the accident was caused [by the negleot of the 
defendants to fence. Williams v. The Gbeat 
Western Bailway Oompant - - 167 

2. Straying Animals — Railway — Neg- 

ligenee — Railways Clauses Consolidation Act^ 1815 
(8 Vict. c. 20), s. 68— •» Cattle."] The plain- 
tiff, a platelayer in the employment of a railway 
company, was returning from his work along 
their line upon a trolly propelled by hand, when 
the defendant's pigs got through the fence of his 
field, which adjoined the railway, on to the line 
in front of the trolly ; the trolly ran over the pigs 
and was upset, and the plaintiff was injured. — 
The defendant was owner of the adjoining land ; 
the fence erected by the company under 8 Vict, 
c. 20, s. 68, was sufficient aguins't horses, oxeu, 
and sheep ; but there was enough space between 
the lowest rail of the fence and the ground for 
pigs to crawl through, and the defendant's pigs 
had in fact (as the jury found) crawled under the 
fence. There was evidence to shew that the de- 
fendant had been warned on a former occasion, 
of his pigs being on the line, but tliere was no 
evidence to shew how the pigs got from defend- 
ant's farm yard, where they were last seen, into 
the field adjoining the railway. In an action 
against the defendant for the injury sustained by 
the plaintiff i—Held, first, that the word '* cattle " 
in 8 Vict c. 20, s. 68, included pigs, and that the 
fence was, therefore, insufficient-— Secondly, that, 
assuming there was^ negligence in the defendant^ 
the plaintiff could not recover, for that he was 
identified with the company whose line he wan 
using for their purposes, and through whose neg- 
lect to erect aiul maintain a sufficient fence the 
accident was caused. Child v. Heabn - 176 

ELECTED DOKOUE — Foreign company - 845 
See Foreign Judoment. 

ELECTION — Communication between agents 79 
See Peiyileqed ComirincATiox. 

EHOnrEEBHrO COHTSACT— Plans and 

specifications ... 163 

See Ihplied WABRAimr. 

EST0?PEL— Bill of lading ... 74 
See Weight in Bill of Lading. 
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COHTBAOT BT COKBCI&ATlOV'-coniinued, 

plaintiff against the corporation for his seryices as 
witness: — JSeU, that uie municipal corporation 
and the local board oonld not be treated as inde- 
pendent bodies ; that the plaintiff's contract was 
in substance with the corporation ; and that he 
was entitled to recover. Akdbewb v. Mayor, &c., 

ofBtde ----- soa 

CONTBIBUTOST HSGUOEirGE— Bailway bridge 
See Etidence of KsQliiGENCE. [71 

CONYEBSIOK— Evidence— Appropriation 86 
See Evidence or Ck>NVEBSiON. 

COHVESSIOK, TBirST 70B— Probate duty 29 

See f^OBATE DXTTY. 2. 

COBPOXATIOF— Contract— Common seal 18 

See COMTBAOT BT COBFOBATION. 1. 

Contract— Seal - - - 802 

See Contract bt Corporation. 8. 

Contract — ^Ultra vires ^ - Ex. Ch. 224 

See Contract by Corporation. 2. 

Trespass - - - * - 819 

See Highway Board. 

COSTS— Judgment — Interest - - 86 
See Interest on Judgment. 

COVZNAHT 70B QTJIET EITJOYXEHT - 99 

See Covenant for Title. 

COVES AST FOB TITLE— Quise Enjoyment^Ckm' 
tinning Breach — Staiute of LimitcUionB (3 <i^4 
Wm, 4, c. 42), 8, ^—MinernU^SuppoH.'] In 1844 
the defendant was party to atwenty-oneyears' lease 
of ooal mines, which gave certain powers over the 
sur&oe incidental to the working of those mines 
and an adjoining colliery. The coals so demised 
were substantially worked out before September, 
1845. In October, 1845, the defendant sold and 
conveyed the land to J^ who knew of the work- 
ings, and the defendant covenanted with him for 
title, for quiet enjoyment, and against incum- 
brances. In July, 1846, J. sold and conveyed to 
the plaintiff, who was ignorant of the workings. 
In 1865, in consequence of the mining operations 
above described, the land subsided, and houses 
built on it ^by J. ej^d the plaintiff were damaged. 
— ^In 1848, subsequently to the plaintiff becoming 
owner of the land, and within twenty years before 
aetion, the lessees, or persons acting under their 
authority, entered the mines and tM>k some fire- 
clay (which was not included in the demise) and 
a few loose pieces of coal. — ^In an action brought 
on the above covenants, the declaration in which 
alleged that whiUi the plaintiff was teieed the 
lessees entered upon the land, ^and worked, got, 
and carried away the coal, whereby the plaintiff 
lost the coal, and the land subsided : — Held (by 
the Court), that as to the breach of the covenant 
for quiet enjoyment by the removal of coal which 
oau»Bd the subsidence, there was a fatal variance 
between the declaration and the evidence, which 
under the circumstances the Court declined to 
amend. — By Bramwell and (^easby, BB. First, 
that the fact of the ooals having been worked out 
was no breach of the covenant for title, J. never 
having bought those coals ; that the subsistence 
of the lease in respect of the coal left unwrought 
and the powers (not exercised) incident to the 
working of other collieries, did not constitute a 
breach ; that the breach (if any) was complete in 
the time of J., and (by Bramwell, B.) that the 



C0VSKA5T FOB TJTLE—continued, 

action was barred by the Statute of Limitations. 
— Secondly, that neither the acts of trespass in 
taking the fire-clay iu 1848 nor the subsidence 
caused in 1865 by the workings in 1845, \Fere 
breaches of the covenant for quiet enjoyment, on 
the ground that the first was a mere trespass, and 
that as to the second, the subsidence gave no new 
cause of action ; the principle of Bonomi y. Back- 
house (9 H. L. C, 503) not applying to a case where 
the subsidence is caused by a wrongful taking of 
the plaintiff's minerals.— By Kelly, C.B. First, 
that the subsistence of the lease was a oontinning 
breach of the covenant for title, in respect of which 
the plaintiff was entitled to nominal damages.— 
Secondly, that the removal of the small pieces of 
coal, in 1848, was a breach of the covenant for 
quiet enjoyinent, in respect of which the plaintiff 
was also entitled to nominal damages. — ^Thirdlf, 
that the removal of the coal by the lessees being 
lawful, the subsidence in 1865 gave a new caoi« 
of action to the plaintiff. Spoor v. Green 99 

COVEKAITT NOT TO ABSIQS— Landlord and 
Tenant — Arbitrary Be/uadl — Qualified Covemnt] 
A lessee covenanted with the lessor not to assign 
the demised premises without the consent in 
writing of the lessor, ^such consent not being 
arbitruily withheld ;" and it was provided by the 
lease that if the lessee should assign tiie premie 
without the consent in writing of the lessor, " bat 
such consent is not to be arbitrarily withlield," 
the lessor might re-enter : — Held, that there was 
no covenant by the lessor, eitiier express or 
implied, not to refuse his consent arbitrarily, but 
that an arbitrary refusal would leave the lessee at 
liberty to assign without the lessor's consent— 
Senible, by Kelly, C.B., and Pollock, B. An 
*' arbitrary ** refusal is equivalent to an *^ unfair 
and unreasonable" refusal; and a refasal *' upon 
advice," though the grounds of refusal be not 
specified, is not '* arbitrary." Treloar v, Bigge 

COVXHAHT TO FAT « 0UTO0IVO8 ''—Landhrd 
and Tenant-^Duty to make JDrain.'] In ft lease of 
a house and premises by defendant to plaintiffr 
the plaintiff covenanted with the defendant to 
*^ beur, pay, and discharge the sewers rate, tythes, 
rent-charge in lieu of tythes, and all other taxes, 
rates, assessments, and outgoings whatsoeTer 
which at any time or times during Uie said demi^ 
should be taxed, rated, charged, assessed, or im- 
posed upon the said demised premises, or any 
part thereof, or upon the landlord or tenant in 
respect thereof, or on the rent thereby reaenred 
(excepting llmdlord's property ita) i—Hdd^ that 
the plaintiff could not recover from the defendant 
the expenses of making a drain, which, under 29 
& 30 Vict c. 90. s. 10, the defendant, as "owner, 
might have been required by the sewer authority 
to make, but which the plaintiff had made under 
an arrangement with the defendant by whidi the 
expense was to be borne by the party liftble- 
Crosse «. Baw - - . - 9W 

DEBT0B8 ACT, 1869, s. 5 - - - ^ 
See (Committal under Debtobs Acfy 
1869. 

DSED 07 SEPABATIOir . - - 3S^ 
See Separation Deed. 
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D£FAlCATIOK->Privile!:;e— Election 



See PrIYILEQBD Ck>MMUNlCATION. 

DI800VSBY— Documents - - - 898 

See Pbodugtion of Documents. 

Title 46 

See Intebboqatobies as to Title. 

msPA&AGnro sTATEiaarr as to goods 218 

See Libel. 

DISTRESS — Lands not demised - Ex. Ch. 185 
See DisTBBSs on Lands not demised. 

DISTRESS OF LAIHM HOT DEMISED— XandZortl 
and Tenant — Bent-charge — Mine9 — Notice.'] Upon 
a demise of mines a power of distress for tne rent 
reeerred was granted to the lessor over ** any lands 
in which there shall he, for the time heing, any 
pits or openings hy or through which the coal or 
calm by the said deed demised shall for the time 
being be in course of working by the lessees, 
their executors, administrators, and assigns. The 
plaintiffs, being assignees of the lease with notice, 
under a trust deed made by the lessees for the 
benefit of creditors, sued the defendants for a 
distress made under the above-mentioned power, 
after the assignment, at j)its not included in the 
demise, but referred to in it, and then worked by 
the lesaees : — Held, that, whether the power was 
or was not a valid power of distress agamst stran- 
gers, the plaintiffs, taking as assignees with notice, 
were bound by it. Daniel v. Stepnet Ex. Ch. 185 

DOCUMEHTS— Discovery— Privilege - 298 
See PBODrcTioN of Documents. 

DBAIK— Expenses — Landlord and tenant - 209 
See Covenant to pat ** Outgoingb." 

DTTTT OP OWNER OF ZKSB— Trespass— CoUeet- 
ing Water — Mining.'] The defendants' mines ad- 
joined and communicated with the plaintiff's; 
and in the surface of the defendants' land were 
certain hollows and openings, partly caused by 
and partly made to facilitate the defendants' 
workings. Across the surface of their land there 
ran a watercourse, which, in the year 1865, was 
diverted by them into another channel. In No- 
vember, 1^1, the banks of the watercourse (which 
were sufficient for all ordinary occasions) burst in 
consequence of exceptionally heavy rains, and 
the water escaped into and accumulated in the 
hollows and openings, where the rains had al- 
ready caused an unusual amount of water to 
collect, and thence by fissures and cracks passed 
into the defendants', and so into the plaintiff's, 
mines. If the land had been in its natural con- 
dition the water would have spread itself over 
the surface and have been innocuous. The defend- 
ants were not guilty of any actual negligence in 
the management of their mines. — At the trial of 
an action brought by the plaintiff to recover the 
damage he had sustained, the learned judge di- 
rected a verdict for the plaintiff, holding that the 
case was governed by Fletcher v. Rylands (Law 
Kep. S H. L. 830), and that the defendants were 
absolutely liable ; and rejecting evidence offered 
by the defendants that every reasonable precau- 
tion had been taken to guud against ordinary 
emergencies: — Held (reversing the judgment of 
the Court below), that the case was not beyond 
all question governed by Fletcher v. Rylands (Law 
Bep. 3 H. L. 330), that the water coming from the 
natural overflow and that coming from the diver- ' 
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sion of the watercourse might possibly admit of 
different considerations ; ^ that if the evidence 
tendered had been received, there might have 
been questions for the jury, and that under all 
the circumstances there ought to be a new trial. 
— The opinion of the jury at such trial ought to 
be taken as to whether what was done by the 
defendants was done by them in the ordinary, 
reasonable, and proper mode of working the mine. 
Smith v. Fletcher - - - Ex. (Hi. 64 

DUTY TO FENCE— i?at7t0ay« Clauses Consolida- 
tian Act, 1845 (8 <fe 9 Vict c. 20), ss. 47, 61—26 <t- 
27 Viet, c. 92, s. 6—Pttblie Footpath crossed on the 
Level — Evidence of Negligence.] The defendants' 
line crossed a public footpath on the level ; but 
the defendants had not erected any gate or stile, 
as .provided by 8 & 9 Vict. c. 20, a 61.— The 
plaintiff a child of four years and-a-half old, 
having been sent on an errand, was shortly after- 
wards found lying on the level crossing, a foot 
having been cut off by a passing train : — Ueld^ 
that there was evidence to go to the jury that 
the accident was caused [by the neglect of the 
defendants to fence. Williams v. The Great 
Westebk Bailwat Coufant - - 167 

2. Straying Animals — Bailway — Neg- 

ligence—Bailways Clauses Consolidation Act, 1815 
(8 Vict. c. 20), s. 68—** Cattle:*] The plain- 
tiff, a platelayer in the employment of a railway 
company, was returning from his work along 
their line upon a trolly propelled by hand, when 
the defendant's pigs got through the fence of his 
field, which adjoined the railway, on to the line 
in front of the trolly ; the trolly ran over the pigs 
and was iipset, and the plaintiff was injured. — 
The defendant was owner of the adjoining land ; 
the fence erected by the company under 8 Vict, 
c. 20, s. 68, was sufficient against horses, oxeu, 
and sheep ; but there was enough space between 
the lowest rail of the fence and the ground for 
pigs to crawl through, and the defendant's pigs 
had in fact (as the ju^ found) crawled under the 
fence. There was evidence to shew that the de- 
fendant had been warned on a former occasion 
of his pigs being on the line, but there was no 
evidence to shew how the pigs got from defend- 
ant's farm yard, where they were last seen, into 
the field adjoining the railway. In an action 
against the defendant for the injury sustained by 
the plaintiff i—Held, first, that the word " cattle " 
in 8 Vict o. 20, s. 68, included pigs, and that the 
fence was, therefore, insufficient — Secondly, that, 
assuming there was^ negligence in the defendant, 
the plaintiff could not recover, for that he was 
identified with the company whose line he wan 
using for their purposes, and through whose neg- 
lect to erect and maintain a sufficient fence the 
accident was caused. Child v. Heabn - 176 



ELECTED DOKOUE — Foreign company - 845 
See FoBEiQN Judgment. 

ELECnOll' — Communication between agents 79 
i8!00 Pbiyileged Commukication'. 

EHOnrEEBHrO OOHTRACT— Plans and 

specifications _ . - 163 

See Ihpued WABRAimr. 

E8T0?PEL—BiU of lading . - - 74 
See Weight in Bill of Lading. 
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XVZDEirGE— Felony by serrant - - 9S | EZSCUTIOK CBXDT£Qi&— continued. 

^ Cabbie bs Ac t. 2. j fijed a petition for liquidation, and a restraiiiiDg 

EVIDEirGE OF COHYEBSIOK — Goodt Bent by ' order was senred on the Bherill^ who continued to 
Miitake — Intention to appropriate ths GoodsJ] hold the snms so paid on aooonnt SufaBeqnentl j. 
The plamtifiB sent to the defendant an inyoice on the 20th of December, tmstees were appointed, 
for barley, which stated that the barley was who claimed tbe 1322.:— ^eld, that the judgment 



bought by the defendant of the plaintiffs through 
G. as broker, and also a delivery order, which 



creditors, haying assented to the payments, were 
entitled to the money as against the tnuteea. 



made the bax ley deliverable to the order of the ' Ex parte Brooke (Law Bep..9 Ch. 301) followed 

consignor or consignee. The defendant had not Stock r. Hollakd - '. - - 14T 

in fact ordered any barley of the plaintiffs. 6. [ exEXFTIOV VBOK TAX— Oarriaee - 85 



See Tax ov GAJUOAGBi. 
SXPULfllOV nOX PABTHSB8HIP— Action 190 



called on the defendant, who shewed him the 

documents, and told him it was a mistake. G. 

said it was so, and asked the defendant to indorse . 

the order to him, for ihe purpose, as he said, of ] See Mutual Insusancb Socebtt. 

saving the expense of obtaining a fresh delivery 

order. The aefendant indorsed the order to G., FEE — Burial — Contract . - - 214 

who possessed himself of the barley and disposed , See Bubial FBb. 

""L-^ *"/ tiien absoonded.-On the Wal of an naomr BY BEBVAHT-Carrier - - W 

f^T/'^*^?;^^*^*.^^?'*^*^'^^'''^'^!?^*! ^ CABB1KB8 Act. 2. 

the defendant had no intention of appropriating ' _— —-— « -o ^^ ^kt t^^ 

the barley to his own use, but indorsed the order i yEHCBB—Bailway - " _ . " ■^*^' ^^^ 

for the purpose of correcting what he ;beUeved to 1 See Duty to nscE. 1,2. 

be an error, and returning the barley to the plain- , TOBEIOK BILL 07 LABIHO - - 74 

tiffs i—HMy that the defendant, having indorsed I See Weigbtt m Bill of Laddio. 

the order without any occasion to do so, and ' FOBEION' COVPAHT— Elected domicile - H6 



without authority, was liable. Hiobtv. Bott 86 

JSVIBEHCE OF BBOUOEirCE — Contributory 
Negligence— BaUway Bridge,^ The pUtintifb, 
olliery owners, had a siding adjoining tbe de- 



See FoBBiON Jcdgmbht. 

TOBEIOir GOHTBAOT— BiU of lading - 74 
See Weioht ik Bill of Lading. 

POBEIOir JUBGMEHT — /AoMify of Englith 



fenrlants' line which was crossed by a bridge, shareholder in a Foreign Compa^ -^ Efe^ of 
and on to which the defenda^ were in the , taking Sharee^Agreemerd to Bub^ to Juriidictvi 
habit of conveying the pUuntiffs trucks from i _Se?viee of Notice at elected DomicOe.] To an 
their Itoe, the plamtlflb removin- them thence ^^^^^ ^J^ ^^^^^ judgment, the d'efeudant 

*" *i^^J X?n«i?> ^2t ±J^?^ f^S.iT'"!^* 1 pleaded that he was not atany time before judg- 
on to the plaint^ siding and left there, after I ^^^^ j^ ^ ^^ domiciled in France, or withL 

:2I?^wJS°?^^trIl,'^l^Xt'^^^^^ thejuHsdictlonof theCourt, or subj^tto French 




MU«;n«nr««^3f *Kn^i« 'f * *T^% "' *"5 ' statutos or articlcs of association ; that by these 

::;r^'rch^^t^St'th^^^ ' tr^riL-s^'t^irttlt^^^^ 

iTn^thel^ha^v^rfrd^V^^^^^ f^^TT ' So^ers^uldfclS^^^^^^^ 
w i ^\iU^^^n^TS?nf^r^^^^ . the French court; that every shareholder pro- 

7ZnJn^lL ?L^K^^^ ?i if ".?», '"^ ''''* ^o^S a contest 'must elect a domicUe, ancf in 
T^^^^fnt nT^t^Zt^^^ T i default, election might be made for him at the 

^J^^t kIt^^^Tu^J^^ offi<^ of *t« imperial procurator of the civil tribu- 

wtS B^S^Y CompIn^ ^l" 1 ^1 ^f ^^ de^eSt in which the office of the 

Wi»mN KAiLWAT COMPANY - - JJ ! company was situated; and that all sum- 

Jrcnces - - - - 167, 175 monges, &c., should be validly served at the dom- 

^ ^ DOTT TO FENOB. 1, 2. i^^q formally or impliedly chosen ; that the com- 

ZZBuuriOK— Reasonable time - - 121 pany became bankrupt, and defendant's unpaid 

^eg I88UE OF Execution. | calls became payable to the plaintiff, as assignee ; 

BZECXmOK CBEDITOB— J?an/»'upfey Act, 1869, that he' made default and provoked a contest ; 
$. 87 — Seizure and Sale — Payment to Sheriffto ■ that he never elected a domicile, and thereupon 
avoid Sale — " Proceeds of iueh Sale"] The | the plaintiff caused summonses, &o., to be served 
slicriff having seized the goods of a trader debtor at the office aforesaid ; that by the law of France 
under an execution for more than 501, the debtor, ! that office was the defendant's implied domicile 
before sale, paid him, on the 18th of November of election for the purpose of service, and the 
and tlie 21st of November, two sums of 1002. - service was regular ; and that the defendant was 
and 32/. respectively, on account of the debt. The | bound to appear, but did not, whereupon judg- 
judgment creditors knew of and assented to the ' ment by aefault was recovered against him. 
-^yments. The debtor, on the 24th of November, ! (2.) A similar replication, alleging that defendant 
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GOODS— Defamatory statement as to 

See Libel. 
GOODS SENT BY mflTTAKE — Conversion - 

See Etidence of Gonvebsiok. 
GBOUKD GAXE — Damage — Compensation 

See Abbitratiom Clause. 



70BSIGH JJJUQUXST— continued, 
was a shareholder as in the Ist replication men- 
tioned, and stating proyisions of the law of France 
to the same effect as those contained in the above- 
mentioned statutory articles of association, but 
omitting all reference to the statutes or articles of 
tissociation, and alleging that defendant did not 
elect a domicile, and uXbo that the company be- 
came bankrupt, &c., and that a summons was 
served as in the Ist replication stated. On 
demurrer: — Held, that the 1st replication was 
good, and (by Amphlett and Pigott, BB., 
Kelly, C.B., dissenting) that the 2nd replication 
was oad. CoriN v. Adamson. Coftx v.Stbachan 

[845 
FOB£IGH LAW-^udgment ' - - 946 

See FoBEiGN Jcdomemt. 
F&ATJBSy STATUTE OF—StcUtOe of Frauds, a, 4 
— Agreement not to he performed within a Year — 
Contract for Support of Illegitimate Children — 
Annuity — Executed Coniideration.'] The defend- 
ant, who was the father of seven illegitimate 
children of the plaintiff, agreed with her verbally 
to i>ay her 300(. per annum, by equal quarterly 
instalments, for so long as she should maintain 
and educate the children. At the time of the 
making of the promise the eldest child was about 
fourteen years old. For several years the plain- 
tilt* maintained and educated the children, and 
the defendant paid the agreed sums. At Michael- 
mas, 1870, he discontinued hispavments. The 
plaintiff continued to maintain and educate the 
children, and in May, 1873, brought an action for 
two and a half years' arrears : — Heldy affirming 
the judgment of the Court of Exchequer, that, 
the consideration being executed, she was entitlea 
to recover as for " money paid at the defendant's 
request,'* at the rate fixwl by the verbal agree- 
ment, even assuming that the agreement was one 
** not to be performed within a jear.** Knowlman 
V, liLUETT - - - 1 ; Ex. Ch. 807 

218 

86 
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HIGHWAY— Surveyor— Trespass - - 809 

See Highway Boabd. 
HIGHWAY "BOASS^—Tretpase—EightDay Board 
— Surveyor — IndividueU tjorporators — Personal 
LiabHity—S & 6 Wm. 4. c. 50—25 & 26 Vict. c. 61.] 
The members of a highway board upon an allega- 
tion that a path across the plaintiffs field was a 
public highway, by a resolution passed at a board 
meeting, directed their surveyor to remove an 
obstruction placed across it by the plaintiff. 
The following day they gave him an order in i 
writing to the same effect. He removed the ob- 1 
struction accordingly, and the plaintiff thereupon , 
brought an action of trespass against the mem- ' 
bers of the board who nad concurred in the 
resolution and the surveyor. There was no evi- 
dence that the path in question was a highway : — 
Held (by Pigott and Cleasby, BB., Kelly, C.B., 
dissenting), that the action was maintainable. — 
By Pigott and Cleasby, BB. Fir.-.t, that the 
resolution was unlawful altogetVer, inasmuch as 



HIGHWAY BOAfiD— co»(infied. 

it was beyond the province of the highway 
board, as a corporate body, to determine whether, 
the path was a highway or not, and to direct the 
removal of an obstruction, and that the members 
who concurred in the resolution were therefore 
personally liable. — Secondly, that the circum- 
stance that the surveyor was by 25 & 26 Vict, 
c. 61, s. 16, bound to obey the oraers of the board 
did not excuse him if in obeying their orders he- 
did an unlawful act.— By Kellv, C.B. First, 
that the action should have been brought against 
the ^board, the resolution and order havings 
been corporate acts and within tlie competence 
of the board to perform, as being charged with 
the duty of maintaining the highways of their 
district in repair. — Secondlv, th^t the surveyor^ 
being bound by statute to obey the orders of the 
board, was exempt from liability as being a mere- 
ministerial officer. Mill v. Hawker - 809^ 

HUSBAND AND WI7E— Separation deed— Di- 
vorce ----- 88- 
See Sepabation Dsed. 

nFLEED WABBANTY— £fimnemn(7 Contract- 
Plans and Specification — Mode of Construction — 
Impossibility of Execution in Mode specified.ll 
The defendants being about to erect a bridge, 
an engineer prepared for them, at their request, 
certain plans and specification both of the bridge 
and of the mode m which it was to be con- 
structed. The plaintiff, on tiie faith of thes& 
plans and specification, and without any indepen> 
dent inouiry w^hether the work could be done as 
specified, entered into a contract with the defend- 
ants to do it in accordance with the terms of the 
plans and specification. After the plaintiff had 
incurred great expense, it was found that the 
work could not be executed in the manner spe- 
cified. The plaintiff sued the defendants on the 
ground of an implied warranty by them that the 
work could be executed in the manner described in* 
the plans and specification : — Held, that no such 
warranty could be implied. Thorn r. The. 
Matok, &o., Citt of LiOndon - - 163 

IN8FEGTI0N:0F DOCUHBNTS - - 298 

See JPnoDncnoK of Doochents. 
INBUHANCE SOCIETY— Expulsion - 190 

See Mutual Insl^bance 8ocilty. 

INTNBEST— Judgment— Ck>st8 . - 3& 

See Intebbst ok Judomekt. 

INTEBE8T ON JlJDQiMXST— Costs— Interest upoTi- 
Judgment for Costs in Cause — Interest upon Costs 
in Courts of Appeal.'] By a rule of Trinity Term, 
1867, it is ordered that on appeal from one of the- 
Superior Courts, such Court shall have power to 
allow interest for such time as execution has 
been delayed by the proceedings in appeal for 
the delaying thereof: — Held, that in a case where 
a defendant had obtained judgment for his costs, 
against which judgment there had been unsuc- 
cessful appeals to the Exchequer Chamber and 
House of Lords^ interest could be allowed only 
upon the sum for which judgment was originally 
ODtaine<l in the Court below, and not upon the 
costs of the appeals. The TiAKCAsmBE and 
YoBKSHiBE Railway Company v, Gidlow 85 

INTEBBOOAT0SIE8— Title - . 45 

See Interrogatobiis as to Title. 
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IHTEBBOOATOBIES AS TO TITLE— Discoir^ry of 
Title— Character of Defendant's Title— Quality of 
hia Posiession — Tithe Bent-charge— Apportionment 
Agreement— G & 7 Tfm. 4. c. 71.] Where the de- 
fendant's title to a hereditament is in controversy, 
interrogatories as to the character of his title and 
the quality .of his possession will be allowed, 
although interrogatories as to the mode in which 
he proposes to prove his title would be inadmis- 
sible. — Tiie phiintiiT, who was the rector of a 
parish, claimed in an action for money had and 
received against the patron of the living, one half 
of the rent of the churchyard and of the tithe 
rent-charge which had been received by the 
patron since the plaintiff's induction. The de- 
fendant having pleaded a title by prescription, 
and also, as to the rent-charge, an agreement 
under 6 & 7 Wm. 4, c. 71, whereby it was agreed 
that the tithes should be commuted, and that the 
substituted rent-charge should be received in 
equal shares by the then rector and himself, the 
plaintiff was permitted to administer interroga- 
tories as to the period for which the defendant 
and his predecesisors had received the rent and 
tithes, or tithe rent-charge, and as to the circum- 
stances under which they had so received them. 
TowNE V, Cocks - - - - 46 
ISSUE OFEXECUnOK — Judgment — Execution— 
ReoBonahU Time."] A party who has signed 
judgment is entitled to issue execution without 
waiting for a return of post. — SemhUt he is entitled 
to issue execution immediately, and is not bound 
to wait a reasonable time. Smith v. Smith 121 

JUSGMEHT— Execution — ^Reasonable time 121 
See Issue of Execution. 

— Foreign ----- 846 
See FoBEiGN Judgment. 

Interest— Costs - - - - 86 

See Intbbest on Judgment. 

LAKDLOBD AHB TEKAHT - - - 185 

See Distress on Lands not demised. 

Covenant not to assign - - 161 

See Covenant not to assign. 

Covenant to pay " outgoings " - 209 

See Covenant to pay " Outgoings" 

Game— Compensation - - - 7 

See Abbitbation Clause. 

Occupation — Yearly tenancy - - 60 

See OocuPATioN undeb void Demise. 

LEE SIVEB NAYIOATIOir DCFBOTEXEKT 
ACT - - - Ez. Ch. 60 

See Pension. 

LEVEL GEOSSIHO—Kegligence - - 167 

See Duty to fence. 1. 

LIBEL — Defamation — Disparaging Statement 
■ahout Goods — Fahe and Malicious PubliccUion,'] 
The defendants falsely and without lawful occa- 
sion, published a statement disparaging the qua- 
lity of the plaintiffs' goods, and special damage 
resulted from the publication: — Held, action- 
able.— iottn^ V. Macrae (3 B. & S. 264 ; 32 L. J. 
(Q.B.) G) distinguished. The Western Coun- 
ties Maxcre Company v. The Lawes Chemical 
Manure Company - - - - 218 

— Election — Agents - - - 79 

Ste Privileged Communication, 



UEH— Carrier — Charges - - - 13S 
See Befusal of Gkx>DS by Consignee. 

— Unpaid purchase-money — ^Trover - 64 
See Bight to being Teovbb. 

LDOTATIOirS, STATT7TE 07 . . 89 

See Covenant fob Title. 

LOCAL BOABD— Contract— Seal - - 308 
See Contract by Cobforation. 3. 

LOCAL GOVEBHMENT ACT, 1868, s. 24 - 802 
See CoNTBACT BY Cobfobation. 3. 

MATmrKD WOXAH— Separation deed - 88 
See Sepabation Deed. 

MABTEB;AND;0EByANT— Contract— Notice 67 
. • ISee ** Twelve Months cebtain.'' 

MEKOBAKDITK 07 ASSOCIATION — Contmct 
ultra vires - - - Ex. Ch. 234 

See Contbaot by Cobfobation. 2. 

MIAEHALS — Support - - - 99 

See Covenant fob Title. 

UHES— Pollution of water - - SE.^Ch. 64 

See Duty of Owneb of Land. 

Distress ----- 185 

See Distbess on Lands not demised. 

HUTTTAL IHSUEAKCE BWSTBTY—PaHnership— 
Wrongful ExpulsionJ] Declaration, alleging toat 
the plaintiff was a member of a mutual insurance 
society, which insured members against losses to 
ships entered and insured in the books of the 
society, on a deposit being made of 52. per cent, 
on the amount insured ; that the defendants were 
the committee of the society, by the rules of 
which they had the entire control of ihe funds 
and affairs of the society, and were to determine 
on the admission or rejection of ships insured or 
proposed for insitfauoe ; that by another rule, **• if 
the committee shall at any time deem the conduct 
of any member suspicious, or that such member 
is for any other reason unworthy of remaining in 
this society, they shall have full power to exclude 
such member, by directing the secretary to give 
such member notice in writing that the committee 
have excluded such member from the society, and, 
after the giving of such notice, such member shall 
be excluded, and have no claim or be responsible 
for or in respect of any loss or damage happening 
after such notice;" that the plaintiff, as such 
member, had entered a ship on the books of the 
society, and had paid the deposit, and was there- 
upon entitled to an indemnitv for loss happening 
to the ship ; that the defendants, well niowin^ 
the premises, but *' wrongfully, collusively, and 
improperly contriving to deprive the plaintiff of 
the benefit of such indemnity, did wrongfully, 
collusively, and improperly expel the plaintiff 
from the society on the alleged ground that his 
conduct was suspicious, or that he was for some 
reason unworthy of remaining in the Bodety, 
without giving the plaintiff, or any person on his 
behalf, any opportunity whatsoever of being heard 
before them, and without, in fact, hearing the 
plaintiff, or any person on his behalf, in ddTence 
and vindication of the plaintiff^s conduct as a 
member of the society with reference to the said 
ground of expulsion " ; whereby the plaintiff lost 
the benefit of an indemnity for damage which his 
ship subsequently sustained, and was otherwise 
(lamnifed. Demurrer: — Held^ \\i%\ the deda- 
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inJTUAL IHSUKAHCB BOCTETt— -continued, 
Tation shewed no cause of action. — By Kelly, G.B., 
Pollock and Ampblett, BB. (followmg Blisset y. 
Daniel, 10 Hare, 493^ on the ground that, as- 
Buming the' allegations of the declaration to be 
true, the act of &e defendants in expelling the 
plaintiff without giying him an op|x>rtumty of 
being heard was yoid ; that the plaintiff, there- 
fore, still remained a member of the society, and 
had sustained no damage. — ^By Oleasby and Pol- 
lock, BB., on the ground that the declaration did 
not sufficiently charge mala fides. — Qtuera, by 
Cleasby and Amphlett, BB., whether any action 
would lie against the defendants for acts done by 
ihem in the discharge of thMr functions as mem- 
bers of the committee. Wood v. Wojld - 190 

« 

HSGLXGEHCX—Eyidenoe— Fence - 167, 176 
See Duty to fengb. 1, 2. 

Evidence— Bailway bridge - - 71 

See EyiDENCB or Nxguokmce. 

HOnCX— Master and servant - - 67 

See ** TwELVB Months obbbtain." 

KOnCX OF TBIAL — Praetiee'- Taking $hort 
Notice of Trial ''if necestary"— Meaning of " if 
fieceseary**'] Where a defendant is under terms 
to take short notice of trial '* if necessary," the 
plaintiff is entitled to give such notice if he can- 
not, using reasonable diligence, giye full notice, 
although the regular course of pleading was not 
such as to render short notice necessary. Pbxttt 
V. Nausoawbn ----- 43 

OCCUPATIOF TTVDES VOID JHEKtSZ^LancOord 

and Tenant — Terms applieahle to a yearly 

Tenancy.'] By an agreement not under seal, the 

plaintiff agreed to let to the defendant, and the 

defendant to t^e of the plaintiff, a house and 

premises for seven years, upon the terms (amongst 

others) that the defendant would, in the last year 

of the term, paint, grain, and varnish the interior, 

and also whitewash and colour. The defendant 

entered under the agreement, and occupied and 

paid rent during the whole period of seyen years. 

In an action for not painting, &c., the interior and 

whitewashing and colouring in the seyenth year : 

— Ileldj that the defendant must be taken to 

have occupied on the terms that, if he ^ould 

coutinue to occupy during the whole period of 

seven years, he would do those things which were 

by the agreement to be done in the seventh year : 

and that he was therefore liable. MABmr v. 

Smith ------ 60 

OBDEB OF COminaSRT-— Duration - 806 
See GoHHrrrAL under Debtobs Act, 
1869. 

«( OUTGOEirGS " - - - - 800 

See OovKNAirr to pay " OuTadNaB." 

'<PABCEL OS PACKAGE" - - - 67 

See Cabbiebs Act. 1. 

PABLXAKSHTABT XLSCTIOK— Agent - 79 
See Pbivujsged Govmunicatiok. 

PABTREBr— Wrongful expulsion - - 190 
See Mutual Iksubanoe Societt. 



PABT-PEBFOBMAVGE— Corporation— Contract 
See CoNTBAOT bt Cobpobation. 1. [13 

PASSEHOEB J)Tn!Y^Bailway—(5 A 6 Vict. e. 79, 
8. ^)^ Cheap Trains Act (7 <fc 8 Viet e. 85), ss, 6, 
8, 9 — Ezefwption from Duty — Third-dass Pas- 
sengers — Change of Carriages — Stopping at 
Stations — Power of Board of Trade to dispense 
urith Conditions — Return Tickets — Workmen's 
Tickets,"] A train is a cheap train within s. 6 of 
the Cheap Trains Act (7 & 8 Vict. c. 85), and 
within the exemption from duty contained in s. 9, 
notwithstanding that the passengers are required 
at a junction, for the conyenience of the traffic, to 
moye from one train to another, provided there is 
no unreasonable detention so as to reduce the 
speed at which they travel below the minimum 
speed of twelve miles an hour, including stop- 

Sages, required by the Act — ^The exemption from 
uty in s. 9 applies to fares by such a train not 
exceeding the parliamentary rate, although the 
tickets and carnages are not described as third- 
class tickets and carriages. — ^A train is not a 
cheap train within the Act, unless it stops at 
every ordinary passenger station ; and the Board 
of Trade have no power under s. 8 to dispense 
with this requirement. — ^Betum tickets issued at 
fares which, if the tickets were fully used, would 
not exceed the parliamentary rate, are not within 
the exemption of s. 9, if the fisure for a single 
journey would exceed that rate. — Semhle, that 
weekly workmen's tickets issued at fares which, 
if the tickets were fully used, would not exceed 
the parliamentary rate, would be within the 
exemption of s. 9, if issued to passengers travelling 
by a cheap train : — But, hddf with respect to such 
tickets issued under a condition Umiting the 
nature and amount of luggage to be carried with- 
out extra charge in a manner not in compUance 
with the conditions of a 6, and without the dis- 
pensation of the Board of Trade under s. 8, that 
they were not within the exemption. Attori^et 
Genebal V, The Nobth London Bailway Com- 
pany ------ 880 

PEKSIOF— Ptt5Zto Servant— Power to vary Pen- 
sion — Lee River Navigation Tmprovement Act (13 
<fc 14 Viet. c. eix).] By the Lee Kiyer Navigation 
ImprovementAct, 1850, s. 76, it is enacted that '* it 
shall be lawful for the trustees from time to time to 
pay and allow to any officer or servant of the 
trustees whose services may, from any other cause 
than that of misconduct, be no longer required by 
the trustees, such annuity or other allowance as 
having regard to length of service and all the 
other circumstances of the case may, in the judg- 
ment of the trustees, be reasonable and proper,** 
and to pay the same out of moneys in their 
hands by virtue of their special Acts : Under this 
section the trustees, by resolution not under seal, 
granted to their clerk upon his resignation of his 
office, an annuity of 3002. a year: — Held (re- 
versing the decision of the Court below), that the 
trusted were entitled afterwards to i«Ndace the 
amount of the annuity. Mabchant v. The Lee 

COKSEBVANCY BOABD - - . Ez. Gh. 60 

PLAH8 Aim BPEOIFIOATIOir^Breach - 16S 
See Ikplied Wabbanty. 



PABTHEB8HIP— -Wrongful expulsion 

See MuTi^AL Insurance Society 
Vol. IX.— Kx. 
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P068E88I0ir OF GOODS— Lien— Trover - 

See Right to bbixo Trover. 
L 3 
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FBACnCE— Short notice of trial - - 42 
See Notice of Tbial. 

ntlHCIPAL AHD AOEHT— Treepass - 309 
See Highway Board. 

FBIVILEGED GOmnNIOATIOir— Dtf/omation— 
(JonnmunuxUion by one Election Agent to Another 
— ParliamenUiry Election — Time for Petition — 
Interest or DtUy.'] F. and B. were candidates at 
a parliamentary election. The defendants were 
agents of B., and on the day of the election, 
wnilflt- the poU was proceeding, one of them wrote 
to the agent of F., stating that bribe^ on F.'s 
behalf was going on. B. was returned and on 
the next day the plaintiffs name was mentioned 
by the same defendant to F/s agent as that of a 
briber. A discnssion upon the imputation ensued, 
which resulted in the defendants transmitting to 
F.'s agent on the day following a document signed 
by both of them, " certifying^' that the plaintiff 
had been personally guilty of bribery.— In an 
action of defamation brought upon this document : 
— Held, that the occasion was not privileged. — 
Quasre^ whether it would have been privileged if 
a petition against the return of B. had been pre- 
sented or contemplated, the twenty-one days 
during which such a petition might have been 
presented not having elapsed.' Dickesok v, 
IIlLLIABD ----- 79 

mVILEGED DOCUMENTB—Production - 298 
See Production of Documents. 

FBOBATE DTm^Aaaets toithin the Jwritdidion^ 
BiUs of Exchange^ P., resident in India, directed 
his bankers t^ere to'realise certain securities and 
transmit the proceeds to bis bankers in England. 
The seouritiee were realised, and the proceeds trans- 
mitted in bills of exchange payable six months 
after sight, and drawn by a bank in India upon a 
bank in London in fiivour of the testator's English 
bankers. Whilst the bills were on their way to 
England, P. died in India. The bills were re- 
ceived by his bankers in England and were 
accepted, and the proceeds were in due course 
collected by the bankers and were received by 
the defendant, whom the testator had appointed 
his executor in England, and who had taken out 
probate here: — Hdd, that probate duty must 
be paid on the amount of the bills. The At- 
torney General v. Pratt - - - 140 

2. Abtolute Trust for the Conversion of \ 

Land — Meir taking wndisposed-of Interest in \ 
BeaUy,'] When a will contams an absolute trust 
for the conversion of land, and, by reason of the 
failure of the limitations of the proceeds con- 
tained in the will, the testator's heir takes the 
undisposed-of interest, he takes it as money, and 
on his death probate duty is payable upon it, 
although the land still remains unsold. — C. J. B. 
by hid will directed his real estate to be oonveried, 
and the proceeds, with his personalty, to be held 
in trust for the payment of debts and legacies, 
and, as to the residue, on certain trusts which 
fiedled. The testator's heiress, M. B., became, by 
reason of the failure of the last-mentioned trusts, 
entitled to the proceeds of the real estate. She 
died under twenty-one, and at the time of her 
death the real estate was unsold : — HM, that the 
interest whidi M. B. took as heiress of 0. J. B. 

talnn by her as money, and that probate duty 



FBOBATE DUTT— coft/ififM({. 

was payable by her administrator in respect of 
it The Attorney General v. Lovas • 29 
FBODXTOnOH OF DOOTJHENTB—Disoov^ry— Jn- 
speotion— Privileged Documents — Beports by medi- 
oaX men.'] Where an accident occurs on a railway, 
j and the officials of the company in the oourse of 
ttieir ordinary duty make a report to the com- 
pany, whether before or after action brought, the 
report is not privileged. But when a daim has 
been made, and the company seek to inform 
themselves by a medical examination as to the 
condition of the person making the claim, the 
report made to them is privileged. — Cossey v. 
London, Brighton, A South Coast By. Co. (Law 
Rep. 5 G. r. 146) followed. Skinner v. Ths 
Great Northern By. Co. - - 

FXTBLIO 8EBYAHT— Pension - ] 

See Pension. 
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QUIET EBJOYMEHT, COYXB ABT FOE - 99 

See Covenant for Title. 

BAILWAT— Passenger duty - - 330 

See Passenger Duty. 

BAILWAT BBIDOE-Negligenoe - - 71 

See Evidence of Neqlioence. 

BAILWAT COMPAHY— Fences - 167, 176 
See Duty to fence. 1, 2. 

— Medical reports — ^Privilege - - 298 

See Production of Docuxentb. 

-^—Negligence - - - - 71 

See Evidence of Nbglioence. 

BATIFICATIOH — Company — Contract ultra vires 

[Ez.0h.224 

See Contract by Corporation. 2. 

BEFUBAL ,0F goods BT OOHBIGHEB— Oam^ 

— BaUujay Company — Failure of the Consignee to 
take Delivery — iAen for Charges."] The defendant 
sent a horse by the plaintifis railway directed to 
himself at S. station. On the arrival of the 
horse at 8. station at night there was no one to 
meet it, and the plaintiffs, having no accommoda- 
tion at the station, sent the horse to a livery 
stable. The defendant's servant soon after ar- 
rived and demanded the horse ; he was referred 
to the livery stable keeper, who refused to deliver 
the horse except on payment of charges which 
were admitted to be reasonable. On the next day 
the defendant came and demanded the horse, and 
the station-master offered to pav the charges and 
let the defendant take away the horse ; out the 
defendant declined and went away without the 
horse, which remained at the livery stable. — The 
plaintifis afterwards offered to deliver the horse 
to the defendant at 8. without payment of any 
charges, but the defendant refused to receive it 
unless delivered at his farm and with payment of 
a sum of money for his expenses and loss of time« 
— 8ome months after, the plaintifis paid the 
livery stable keeper his charges, and sent the 
horse to the defendant, who received it In an 
action brought to recover the amount of the 
charges: — ^HeM, that the plaintifis acted reason- 
ably in putting the horse in the livery stable, and 
that the defendant, having refused to take the 
horse, was liable to the plaintifis for all the 
livery charges which they had paid. The Great 
NortheenKy. Co. V. Swaffxeld - - 1S2 
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SIGHT TO BBIVO TBOTEB — AeHon hjf Pur- 
choAer for Goods subject to Vendar*8 Lien for 
unpaid Furchcue-money.^ The puiohaser of goods 
which remain in the posseBsion] of the vendor 
8iihject to the vendor's lien for nnpeid purchase- 
money cannot maintain an action oi trover against 
a wrong-doer. Lobd v, Fbiob - - 54 

SEAL — Contract — Corporation - - 18 

See CONTRAOT BT COBFOBATION. 1. 

« Corporation —Contract - - - 802 

See CONTBAOT BY COBFOBATION. 8. 

8EIZTJSE AHD SALS— Bankruptcy - 147 

See ExxcunoK Cbbditob. 

SEPASAXIOH mXSD—Hueband and Wife^Cove- 
nani to pay Annuity — Subtequent Divorce — 22 A 
23 Vict, e. 61, «. 5.] By a separation deed reciting 
that difierences existed between the defendant 
and his wife, and that they had agpreed to sepa- 
rate, the defendant covenanted with trustees to 
pay them an annuity for his wife's support 
^^ during their joint lives and so long as they 
should live separate and apart." The deed con- 
tained clauses which indicated that the parties to 
the deed contemplated that the marriage relation 
would continue to exist between the defendant 
and his wifa In an action by the trustees for 
arrears of the annuity : — HeUL^ that a plea setting 
forth the deed and alleging the wife's subsequent 
adultery, and the dissolution of the marriage in 
consequence, was bad, there 'being no express 
words limiting the defendant's obligation to tiie 
period during which the marriage tie subosted. — 
Qua^e, whether 22 ft 23 Vict c. 61, s. 5, applies 
to deeds made before the passing of the Act. 
Oharleswobth v. Holt - - - 



- 167 

- 176 
Ex. Oh. 60 



BEBYIOE OF PB0CE88— Foreign company 846 
Sec Fobbiqn Judgment. 

BXASXHOIJ>BB — Foreign company — Elected 
domicile - . . #> 345 

Sec FoBBiaN Jxtdomknt. 

SEEP— BUI of lading— Weight of goods - 74 
See Wexobt in Bill of Ladiho. 

SEOBT HOnOE OF TBIAL • - - 42 

Sec NoncE of Tbial. 

STATEXENT DIBPABAOIEO CK)0D8 - 218 

SecltTSEL, 

STATUTE OF FRAUDS - 1 ; Ex. Gh. 807 

See Fbaxtds, Statute of. 
STATUTE OF LDOTATIOHB - - 99 

See CovsNAiTT fob Title. 

STATUTES : 

llQeo.4&lWm. 4,0.68,88.1,2 - 67 
Sec Cabbiebs Act. 1. 

llQeo. 4 and 1 Wm. 4,0.68,8.8 - 98 

See Cabbiebs Aot. 2. 

3&4 Wm. 4, 0.42,8.3 - - - 99 

See Covenant fob Title. 

^&6Wm.4, c. 50 - - - - 809 

See Highway Boabd. 

'6&7.Wm.4,c.71- - - - 46 

' Sec Intebbooatobobb as to Title. 
5&6yict. c. 79. s. 4 - - - 880 

Sec Passengeb Dutt. 

7&8yict. c.85, ss.6, 8,9 - - 880 

See Passengeb Duty. 



STATUTES— eoita'ntiecZ. 

8 & 9 Vict c. '20, 88. 47, 61 

See Duty to fence. 1. 
Vict. c. 20, 8. 68 

See Duty to fence. 2. 
13 & 14 Vict. c. cix. 

Sec Pension. 

15 & 16 Vict. c. 76, 8. 124 - - 206 

Sec CouHiTTAL undbb Debtobs Act, 
1869. . 

18 & 19 Vict. c. Ill, 8. 3 - - - 74 

See Weight in Bill of Lading. 

21 & 22 Vict. c. 98, 8. 24 - - - 802 

See Contbact by Cobpobation. 3. 

- 88 



- 809 

- Ex.Gh. 224 

2. 

- 167 



22 Vict. 0. 61, 8. 5 - 

See Sepabation Deed. 

25 & 26 Vict. 0. 61 - 
See Highway Boabd. 

c. 89, 88. 8, 9, 10, 12 - 

Sec CoNTBAor by Cobpobation. 

26 & 27 Vict c 92, 8. 6 - 
See Duty to fence. 1. 

29&30 Vict c. 90,8. 10. - - - 209 

See Covenant to pay " Outgoings." 

32 & 33 Vict. c. 14, s. 89, subs. 6 - - 26 

See Tax on Cabbiages. 

— c. 62, 8. 5 - - - - 206 

Sec Cohhittal undeb Debtobs Act 

1869. ' 

o. 71, 8. 87 - - - - 147 

See Execution Cbeditob. 

STATUTOBT DUTY— CSontoiyioiw DtseoMf (Ani- 
maU) Act, 1869.] When a statute creates a duty 
with the ohject of preventing a mischief of a par- 
ticular kmd, a person who, by reason of another's 
neglect of the statutory duty, suffere a loes of a 
different kind, is not entitled to maintain an action 
in respect of such loss.— The defendant, a ship- 
owner, undertook to carry the plaintiffs* sheep 
from a foreign port to England. On the voyage 
some of the: sheep were washed overboard by 
reason of the defendant's neglect to take a pre- 
caution enjoined by an order of Privy Council 
which was made under the authority of the Con- 
tagious Diseases (Animals) Act, 1869, s. 75 1— 
Held, that the object of the statute and the order 
bein^ to prevent the spread of contagious dis- 
ease among animals, and not to protect them 
against perils of the sea, the plainttflBi could not 
recover. Gobbis v. Soott - - - 125 

SUPPOBT— Minerals 

See Covenant fob Tftlb. 

SUBVZTOB OF EIOHWATS— Trespass 

See Highway Boabd. 
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TAX OH CAEEIAOKS--..EBein|rfion~aima^M 
need eolely for the Conveyance of any Qoode or 
Burden in the Course of Trade— ^2 A 33 Vict, c 
14, 8, 39, tubs. 6.] The business of a travelling 
circus is not a trade, and carriages belonging to a 
circus, and used for carrving the band and other 
performers in a parade through the town, are not 
carriages " used solely for the conveyance of any 
goods or burden in the course of trade," so as to be 
exempt from duty under 32 & 33 Vict. 0. 14, s. 19, 
subs. 6. Speak v. Powei.l - - « 
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INDEX. 
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TSBH8 AFFUGABLS TO TEABLT TEKAVCT 60 

See OOGUFATION XJKDSB VOID DeUISB. 

THEE SENT^GHABOS— Apportiomnent - 46 
See Intebbooatobus as to Title. 

TITLE — InterrogatorieB - - - 
See Intebbooatobies as to Title. 

TITLE, COVSHAXT TOS^Breach - 

See CoTMSAST fob Title. 

TBEBFA88 — Corporation — ^Individual members 
See Highway Boabd. [809 

TBOVSB— Gonyersion — ^Appropriation - 86 
See Etidencb of Gonyeb8I01(. 

Vendor's lien - - - - 64 

See Bight to bbihg Tboyeb. 

TBV8T TOB CONVEBfllOH— Probate duty 89 
See Pbobate Duty. 2. 

ii TWELVE XOHTHB OSBTAIK "— Master and 
Servant^ Service for **Ttoelve MonUu certain*' — 
Notice — Continuance of Service beyond the Twelve 
Months,'] The defendant agreed to serre the 
plaintiff as a traveller and agent **for twelve 
months certain, after which time either party 
should be at liberty to terminate the a^:reement by 
giving the other a three months' notice .*" — Held 
(by Bramwell and Pigott, BB., Kelly, G.B., dis> 
senting), that at the close of the twelve months 
the agreement . could be determined by either 
party without any notice, and that the stipulation 
as to a three months' notice only applied in case 
Ihe engagement was prolonged beyond the twelve 
months. Lanoton v. Cablbion - - 67 

ULTBA VIBES — Contract by company 

[Ez.Ch.884 

See COITTRACT BT COBFOBATIOK. 2. 



VATTLT— Burial fee - 

See Bubi/ll Feb. 



- 814 



WABBAKTT — Contract— Plans and specifica- 
tions ----- 168 
See Implied Wabbastt. 

WATEB, COLLECTION OF - Ez. Ch. 64 

See Dimr of Ownzb of Laio). 

WEIGHT nr BILL OF LhS^lXQ^Aetion for 

Freight — Difference hetteeen Weight of Cargo 
shipped and Weight esmressed in BiU of Lading 
— Estoppel — Foreign BUI of Lading — Contract 
made in France— BiUs of Lading Act (18 A 19 
Vict. c. Ill), «. 3.] To an action for a lump sum 
for freight by the master of a ship against the 
indorsee of a bill of lading the defendants pleaded, 
except as to 217 tons of cargo, that by tlie bill of 
lading the plaintiff acknowledged himself to have 



WEIGHT IV BILL OF LADIHG— ixm/intied. 

received a number of tons exceeding 217 tons, 
and that he did not carry or deliver £e g^oodsin 
the bill of lading mentioned, but only a portion, 
to wit, 217 tons (not alleging in t^ms that he 
did not carry all the goods delivered). The 

Slaintiff replied (3.) that he carried all the goods 
elivered to him under the bill of lading, and 
that the goods so delivered and described in the 
bill of lading as weighing more than 217 tons in 
fact weighed 217 tons only, and that the weight 
mentioned in the bill of lading was a mere misde- 
scription, inserted without fraud or default ; (4.) 
that the bill of lading was made in France, and 
that, according to the law of France, the whole 
freiffht was payable, although part only of the 
ffoods was carried and delivered ; and (5.) repeat- 
ing the allegations of the third replication, and 
adding that the bill of lading was made in France, 
and t^t, according to the law of France, the whole 
freight was payable. On cross-demurreis : — Eddy 
that the plea was ambiguous, but that, assuming 
it to be good, the third replication was a good 
answer to it, for that, in an action for freight, the 
master is at liberty (notwithstanding 18 & 19 
Vict. c. Ill, s. 3) to shew that the cargo actually 
received bv him differs in weight from that signed 
for in the bill of lading, at all events where the 
weight mentioned in the bill of lading ia mere 
matter of measurement ; and that the frdgfat being 
a lump sum the plaintiff was entitled to recover 
the whole.— J7eZd also, that the fourth and fifth 
replications were good. Blaschet v, Powell's 
Llantivit Colliebies Gomfant, Lixitid 74 

WOBDB—" Cattle " - . - 

See Duty to fence. 2. 

" If necessary " - - - 

See Notice of Tbdll. » 



- 176 



42 



•* Outgoings " - - . 

See (Covenant to pay " OcroonrGs." 



- 209 



. »» 



*' Parcel or package 

See Cabbiebs Act. 1. 



- 67 



- 147 



•* Proceeds of such sale ** - 

See Execution Gbeditob. 

" Twelve months certain," - - 67 

See *' Twelve Months cebtaxh." 

*' Used solely for the conveyance of any goods or 
burden in the course of trade " - 85 
See Tax on Gabbxagbs. 

WBOHOFITL EXPXrUIOH FBOX PABTHSBaHIP 

See Mutual Insubance Society. [190 

YZABLT TSHAVC7— Terms applicable to 60 
See Occupation undeb void Demise. 



END OP VOL. IX, 



LONDON: PBINTED BY WILUAM CLOWES AND SONS, STAMFORD STBEET 

AND CHABINO CBOSS. 



3 blQS aba A7H 5H5 





S62 



INDEX. 



[Ex. Vol. IX. 



jevldEKCE— Felony by servant - - 98 
See Cabbibrb Act. 2. 

EVXDEKCS OF OOHVEBSIOIT — (?oo<2« $ent by 
Mistake — Intention to appropriate the Goods.'] 
The plaintiffs sent to the defendant an inyoice 
for iMurley, which stated that the barley was 
bought by the defendant of the plaintiffs through 
G. as broker, and also a delivery order, which 
made tiie barley deliverable to the order of the 
consignor or consignee. The defendant had not 
in fact ordered any barley of the plaintiffs. G. 
called on the defendant, who shewed him the 
docmnents, and told him it was a mistake. G. 
said it was so, and asked the defendant to indorse 
the order to him, for the pn^)ose, as he said, of 
saving the expense of obtaining a fresh delivery 
order. The oefendant indorsed the order to G., 
who possessed himself of the barley and disposed 
of it, and then absconded. — On the trial of an 
action of trover for the barley, the jury found that 
the defendant had no intention of appropriating 
the barley to his own use, but indorsed the order 
for the purpose of correcting what he ^beUeved to 
be an error, and returning the barley to the plain- 
tiffs : — Held, that the defendant, having inaorsed 
the order without any occasion to do so, and 
without authority, was uable. Hiobtv. Bott 86 

XVXDEHGE OF HXOUOXirGE — Contributory 
Negligence — Railway Bridge.] The plaintiffs, 
colliery owners, had a siding adjoining the de- 
fendants' line, which was crossed by a bridge, 
and on to which the defendants were in uie 
habit of conveying the plaintiffs' trucks from 
their line, the plaintiffs removing them thence 
as they thought fit. The defendants brought 
on to the plaintiffs* siding and left there, after 
working hours, trucks of the plaintiffs, one of 
which was loaded with a broken truck to such 
a height that it would not pass under the bridge. 
More than twenty-four hours afterwards, but 
before work was resumed at plaintiffs* works, the 
defendants, after dark, pushed on to the siding 
other trucks of the plaintiffs, and pushed the 
loaded truck up to the bridge, by which means 
the train of trucks was arrested. The defendants' 
servants, not being aware of the cause of the 
obstruction, pushed the train of trucks forward 
with so much force that the loaded truck knocked 
down the bridge. In an action for the damage 
80 done, the jury having found that the plaintiffs 
were guilty of contributory negligence in not 
removing the loaded truck : — Held^ that there was 
no evidence of contributory negligence to go to 
the jury. Badlet v. The Lokdon and Nobth- 
Western Railway Coxfant - - 71 
Fences - - - - 167, 176 

See DUTT TO FENCE. 1, 2. 

ZXECUTIOir— Beasonable time - - 121 
See Issue of EhtECUTiON. 

EXECUnOH CRSDlTCiR^Bankruptcy Act, 1869, 
8. 97— Seizure and Sale — Payment to Sheriff to 
avoid Sale— '' Proceeds of such Sale."] The 
sheriff having seized the goods of a trader debtor 
under an execution for more than 50L, the debtor, 
before sale, paid him, on the 18th of November 
and tlte 21st of November, two sums of 1002. 
and 327. respectively, on account of the debt. The 
judgment creditors knew of and assented to the 
payments. The debtor, on the 24th of November, 



EXXCUnOH CBXDnOIBr-continued. 
filed a petition for liquidation, and a restraining 
order was served on tlie sherifil who continual to 
hold the sums so paid on account Subsequently, 
on the 20th of December, trustees were appointed, 
who claimed the 1322. :—Held, that the judgment 
creditors, having assented to the pavments, were 
entitled to the money as against tne trustees. 
Ez parte Brooke {lAyr Bep..9 Ch. 301) followed. 
Stock c. Holland - - - - 147 



OH FBOM TAX— Carriage 
See Tax on Gabbiageb. 
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EXFULSIOK FBOX FABTHEBSHIP— Action 190 
See Mutual Insueance Socibtt. 

FFE— Burial— Contract - - - 214 

See BuEiAL Fee. 

F15L0KT BT SEBYANT— Carrier - - 28 

See Cabbisbs Act. 2. 
FENCES— Railway - - - 167,176 

See Duty to fence. 1, 2. 

FOBEIOir BILL OF LADIHO . . 74 

See Weight in Bill of Lading. 

FOBEIOir COMPAHT— Elected domicile - 845 

See Foreign Judgment. 
FOBEIOH COHTBACT— BiU of lading - 74 

See Weight in Bill of Lading. 

FOBEIOir TUTHmSST— Liability of Engli^ 
Shareholder in a Foreign Company — Effect of 
taking Shares — Agreement to submit to Jurisdiction 
— Service of Notice at elected DomicQe.] To an 
action on a French judgment, the defendant 
pleaded that he was not at any time before judg- 
ment resident or domiciled in France, or within 
the jurisdiction of the Court, or subject to French 
law ; that he was never served with any process ; 
nor had any notice or opportunity of defending 
himself.— Replications : (1.) That the defendant 
was holder of shares in a French oompany, hav- 
ing its legal domicile at Paris, and became, 
thereby, subject, by the law of France, to all the 
liabilities, &c., belonging to holders of shares, and, 
in particular, to the conditions contained in the 
statutes or articles of association ; that by these 
statutes it was provided and agreed that all dis- 
putes arising ouring liquidation between share- 
holders should be submitted to the jurisdiction of 
the French court; that every shareholder pro- 
voking a contest 'must elect a domicile, and. in 
default, election might be made for him at the 
office of the imperial procurator of the civil tribu* 
nal of the department in which the office of the 
company was situated; and that all sum- 
monses, &c., should be validly served at the dom- 
icile formally or impliedly chosen; that the com- 
pany became bankrupt, and defendant's unpaid 
calls became payable to the plaintiff, as assignee ; 
that he' made default and provoked a contest ; 
that he never elected a domicile, and thereupon 
the plaintiff caused summonses, ^c, to be served 
at the office aforesaid ; that by the law of France 
that office was the defendant's implied domicUe 
of election for the purpose of service, and the 
service was regular ; and that the defendant was 
bound to appear, but did not, whereupon judg- 
ment by default was recovered against him. 
(2.) A similar replication, alleging that defendant 



